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CURRENT TOPICS. 





We have purposely refrained from com- 
menting upon the reported resignation of 
Judge McCrary, until it has become tol- 
erably certain that the current reports 
were true. It now seems certain that 
such resignation is contemplaied to take 
effect at an early day, if it has not al- 
ready been placed in the hands of the Pres- 
ident. The eighth judicial circuit has been 
peculiarly unfortunate in losing good judges 
soon after obtaining them. It is but four 
years ago that Judge Dillon placed his man- 
tle upon ,the shoulders of his successor. 
The unquestioned ability and national reputa- 
tion of the latter dispelled any doubts as to 
the propriety of the appointment, and his 
four years’ service has convinced every 
ubserver of his progress that a better selec- 
tion could not have been made. He had 
a remarkable career, and was one of the 
youngest lawyers who had ben elevated to 
the circuit bench. Asa jurist his reputation 
has been an enviable one; his conclusions 
have been respected by every court, and his 
judgments have rarely been reversed by the 
higher tribunal. We can assure him, in his 
retirement, that no judge ever enjoyed the 
confidence of the bar and people of his cir- 
cuit toa more marked degree, and that his 
resolution to vacate the place which he has 
honored, will be received with profound re- 
gret. His duties have been so difficult, his 
circuit covers such extensive territory, that 
doubtless the return to practice will be a 
source of gratification to him. While we wish 
him continued success, even if the oldfield of 
action must be re-entered to attain it, we can 
not refrain from the expression of the hope 
that he may reconsider his action, and con- 
tinue to shed the light of his shining mind 
upon our nation’s jurisprudence. We wish 
it, too, for we know not what may be our for- 
tune in the succession. While the circuit has 
an abundance of men, any one of whom 
would do honor to himself and the bench, 
we feel a faint glimmer of suspicion that the 

Vol. 18—No. 2. 








judicial ermine may fall upon one who has 
not the confidence of those whose interests 
are at stake. 

Already several didates are in the field. 
Senator McMillan, o Minnesota, and Judge 
Hallett, of Colorado, have been prominently 
mentioned as aspirants for the honor. The 
circuit comprises the seven States of Minne- 
sc ‘, Lowa, Nebraska, Kansas, Missouri, Ar- 
:. asas and Colorado. Both Judges Dillon 
and McCrary were appointed from Iowa, and 
it seems but just that the new appointment 
should be made from the southern part of the 
circuit. The northera part of the circuit has 
had its due share of the honors for some 
time, and they should now be accorded to 
the southern division without a murmur of 
dissent. Missouri, Arkansas, Kansas and 
Colorado all have able men, who would honor 
their State upon any bench. If we may be 
permitted to suggest a successor, we can 
commend both Judges Treat and Krekel as 
eminenently qualified for promotion. 

We hope that the vacant place will be re- 
ceived by one who will be indebted in no 
way to political influence, but wholly to the 
strength of his ability and experience. It 
is high time that these political judicial ap- 
pointments should cease. We trust that the 
wire-pulling which has already begun before 
the incumbent has fully resigned his seat, will 
come to an end, and that each aspirant will 
be content to rest upon his own laurels. 


————— 


An important decision has been recently 
rendered by the United States Supreme 
Court, affecting the rights of our citizens 
who deal with foreign corporations, and 
the right of a foreign corporation to set 
up in our courts a foreign statute which 
would be plainly in violation of the Federal 
Constitution, i enacted by any State legis- 
lature. The defendant in error in Canada 
Southern R. Co. v. Gebhard, had purchased 
bonds of the company, which is incorporated 
under the laws of Canada, and, the company 
becoming embarrassed, the Canadian Parlia- 
ment passed an act which was called the 
‘Canada Southern Arrangement Act,’’ by 
which all the bondholders were to surren- 
der their securities, and receive new ones 
for an extended period. The plaintiff re- 
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fused to enter into this arrangement, and 
brought suit to recover the amount of his 
bonds upon the ground that the Canadian 
act would not be recognized by the courts of 
this country, and that, if recognized, it could 
not affect American citizens, because it im- 
paired the obligation of the contract. There 
is no constitutional prohibition in Canada 
against the passage of laws, impairing 
the obligation of contracts, and the Parlia- 
ment possesses exclusive legislative authority 
over its jurisdiction. The court holds that 
the act certainly was effectual in Canada. 
As to the second objection, it holds that the 
defendant had its home in Canada, and was 
subject to its laws; that the plaintiffs 
“when they bought their bonds, were, ia 
legal effect, informed that they were enter- 
ing into contract relations not only with a 
foreign corporation created for a public pur- 
pose, and carrying on its business within a 
foreign jurisdiction, but with the holders of 
other bonds of the same series, who were re- 
lying equally with themselves for their ulti- 
mate security on a mortgage of property de- 
voted to a public use, situated entirely within 
the territory of a foreign government; that 
whatever disabilities are placed upor the cor- 
poration at home,it retains abroad, and what- 
ever legislative control it is subjected to at 
home,must be recognized and submitted to by 
those who deal with it elsewhere; that every 
person who deals with a foreign corporation 
impliedly subjects himself to such laws of the 
foreign government, affecting the powers and 
obligations of the corporation with which he 
voluntarily contracts, as the known and es- 
tablished policy of that government author- 
izes, and that anything done at the legal home 
of the corporation, under the authority of 
such laws, which discharges it from lia- 
bility there, discharges it everywhere. 
Mr. Justice Harlan dissents on the grounds, 
(1), that the courts of this country cannot 
recognize the power of a foreign legislature to 


affect the rights of our citizens, in a man- 


ner beyond the power of the highest legis- 
lative assembly in the land; (2), that, 
even if the arrangement created by the Act 
amounted to no more than a composition in 
bankruptcy, which the majority of the court 
claimed it essentially to be, then such compo- 
sition would be no defense to a suit brought 
in this country; (3), that the laws of other 





governments have no force beyond their ter- 
ritorial limits, and are recognized in other 
States only by comity, when no incon- 
venience is suffered by their citizens; (4), 
that comity can ask for no recognition of 
legislation which would be unconstitutional 
here; (5), that an American court should 
not accord to a foreign corporation the friv- 
ilege of repudiating its obligations to our 
citizens, when it must deny such a privilege 
to our own corporations. Justice Harlan has 
gained a reputation as a dissenter, but there 
is certainly sound sense in his objections in 
this case. The cases of Baldwin v. Hale, 1 
Wall. 223; Smith v. Buchanan, 1 East, 6; 
Bartley v. Hodges, 1 B. & S. 375, and Mc- 
Dougall v. Carpenter, S. C. Vt., 17 Cent. L. 
J. 476, certainly support the view that a dis- 
charge in bankruptcy or insolvency in another 
country, state or colony, will not be recog- 
nized in any jurisdiction outside of that in 
which it was granted, except where the cred- 
itor consented to such discharge.. This prin- 
ciple alone would support Justice Harlan’s 
view of the case. 





An important decision defining the re- 
spective rights of the State and Federal 
courts over the person of a prisoner in. the 
custody of his bondsmen, who maintain 
their right to hold him to answer to a 
charge preferred against him in the State 
court, upon which he was first arrested, has 
just been rendered by Judge Krekel, of the 
United States District Court for the Western 
District of Missouri, which is so elaborate, 
that we are compelled to defer its publication 
until next week for want of space. Frank 
James having been arrested and in custody of 
the State authorities, was released therefrom, 
upon giving bond, and was immediately ar- 
rested by the United States Marshal for the 
alleged commission of a bank robbery in Al- 
abama. The bondsmen thereupon moved in 
the Federal Court that the prisoner be 
remanded to their custody, so that they 
might produce him at the trialin the State 
court. The Federal authorities contended 
that, having gained control of his person they 
were entitled to retain it, but the court holds 
that such second arrest would be no defense 
to an action against the bondsmen, for their 
failure to produce their principal, and the 
therefore they are entitled to his custody. 
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ASSUMPTION OF MORTGAGES. 





Sales of mortgaged real estate are of fre- 
quent occurrence; in some of these cases, 
the grantor agrees to pay and discharge the 
mortgage; in others, the grantee takes sub- 
ject to the mortgage; while in still other 
cases, the grantee assumes the mortgage and 
agrees to pay it. We propose to consider 
the question of the liability of the grantee 
where he has expressly assumed and agreed 
to pay the mortgage, viewing the liability in 
reference both to the grantor and the mort- 
gagee. 

In the first place, we shall notice that a 
grantee purchasing mortgaged premises mere- 
ly ‘‘subject’’ to the incumbrance, assumes 
thereby no personal liability. ‘‘A person may 
purchase and accept a conveyance of mort- 
gaged premises subject to the incumbrances 
thereon, and ixcur thereby no personal re- 
sponsibility. If the mortgage debt should 
not be paid, the grantee, upon a foreclosure 
sale, would be in danger of losing the prem- 
ises. This would be the extent of his loss.1 
To create a personal liability, there must be 
such words or circumstances as will clearly 
import that the grantee assumed the obliga- 
tion of paying the mortgage debt.? 

We notice next, that it has been held that 
whenever the mortgage debt forms a part of 
the consideration cf the purchase, although 
the purchaser has not entered into any cove- 
nant or agrement to pay it, he is bound to 
the extent of the property to indemnify the 
grantor, the law implying a promise to that 
effect from the nature of the transaction. ? 
This class of cases may be represented by 
Moore’s Appeal in the Supreme Court of 
Pennsylvania.* The land had been sold ‘‘un- 
der and subject to the payment of a mort- 
gage debt of $8,500."’ The value of the 
land was $18,000, and $9,500 were paid in 
cash. The court, by Sharswood, C. J., say: 
‘‘Why should a covenant be inferred from 


1 Winans v. Wilkie, 41 Mich. 264. 

2 Johnson y. Monell, 13 Iowa, 300; Weed Sewing 
Machine Co. v. Emerson, 115 Mass. 554; Fowler v. 
Fay, 62 Ill. 375; Fiske v. Tolman, 124 Mass. 254; 26 
Am. Rep. 659; Strong v. Converse, 8 Allen, 557; 
Moore’s Appeal, 88 Pa. St. 450; 32 Am. Rep. 469; 
Jones on Mortgages, sec. 748; Trotter v. Hughes, 12 
N. Y. 74: Campbell v. Patterson, 58 Ind. 66. 

8 Jones on Mort., sec. 751; Thompson v. Thompson, 
4 Ohio St. 883; Mahon v. Stewart, 23 Ind. 590. 

488 Pa..St. 450; 32 Am. Rep. 469; 19 Alb. L. J. 257. 





these words by the vendee to the vendor to do 
more than protect the latter from loss? If 
there is no existing personal liability in the 
vendor by reason of his bond or promise un- 
der which he can be compelled to pay, if the 
mortgaged premises prove insufficient, what 
reason 1s there that he should exact a cove- 
nant from his vendee for the benefit of a 
stranger? If such personal liability does ex- 
ist, why should he exact anything more than 
indemnity? Surely, then, something should 
appear to create the inference of such a cov- 
enant. The words ‘under and subject,’ im- 
port no such thing. They import that the 
vendee takes the land incumbered, and at 
most, that so taking it at an agreed consid- 
eration which includes the incumbrance, he 
will indemnify the vendor to the extent of 
that consideration in the same manner as if 
it had been paid in cash and so applied at 
the time.’’ 

* The English doctrine is stated to be, that 
if the purchaser enters into no obligation 
with his vendor to save him harmless from 
the mortgage, yet if he receives possession 
and has the profits, the court will, independ- 
ent of contract, imply an obligation to indem- 
nify the mortgagor.° The purchaser, how- 
ever, does not assume any liability beyond 
the value of the land conveyed to him, and in 
this regard, the obligation to indemnify dif- 
fers from the liability where the vendee has 
expressly assumed and agreed to pay the 
mortgage, because he is then personally liable 
to indemnify the mortgagor whether the land 
be sufficient or not. The courts of New 
Jersey have perhaps carried this doctrine to 
a greater length than any others. Thus, in 
Heid v. Vreeland,’ it is held that ‘‘where the 
purchaser of land incumbered by a mortgage, 
agrees to pay a particular sum as purchase- 
money, and on the execution of the contract, 
the amount of the mortgage is deducted from 
the consideration and the land conveyed sub- 
ject to the mortgage, the purchaser is bound 
to pay the mortgage debt, whether he agreed 
to do so by express words or not.’’® 


5 Waring v.|Ward, 7 Ves. 332. 
6 Crowell v. Hospital of St. Barnabas, 27 N. J. Eq. 


730 N. J. Eq. 591. 

8 See, also, Stevenson v. Black, 1 N. J. Eq. 3883. 
Tichenor v. Dodd, 4 Id. 454; Crowell v. Hospital, 27. 
Id. 650; Thayer v. To1rey, 37 Id. 339. 
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The very recent case in Michigan, of Can- 
field v. Shear,® is in the same line, and the 
New Jersey cases above referred to were re- 
lied upon in the argument. Campau was 
charged as personally liable for the amount 
due on the mortgage on the ground that he 
had purchased from Shear subject thereto. 
The decree below held him liable, and was af- 
firmed in the Supreme Court. Cooley, J., 
said: ‘*The question on the merits which 
this appeal presents is, whether the decree is 
right in charging Campau personally with the 
mortgage debt. Campau bought the mort- 
gaged premises of the defendant, Shear, the 
mortgagor, subject to the mortgage, and his 
deed is expressly made subject to the mort- 
gage, but does not in terms obligate Campau 
to pay it. His negotiation was had through 
the agency of one Smith, and Campau denies 
that he authorized Smith to promise payment, 
or that he ever made any personal promise. 
It is proved beyond question, however, that 
Smith had authority: from Campau to pur- 
chase; that he agreed to take the mortgaged 
premises and to pay $12,750 for them; that 
he did pay all except the amount owing on 
the mortgage, and that the reason why the 
remainder was not paid, was because the 
mortgage was not then due, and the mort- 
gagee would not receive it. The payment 
was therefore postponed until the mortgage 
fell due, and both Smith and Shear under- 
stood Campau was to pay it. We think the 
assumption of the mortgage debt by Campau 
as between himself and Shear, is fully made 
out, and to cast upon Shear any deficiency 
that might exist after a sale would take from 
him a portion of the purchase-price which 
Campau agreed to.’’ This doctrine of the New 
Jersey courts is, however, at variance with 
that of most of the others, and must proba- 
bly be confined to the exact facts upon which 
it is based. 

Fiske v. Tolman, in Massachusetts,!° is a 
fair example of the contrary view. The deed, 
after stating the consideration, contained the 
following: ‘‘Subject, however, to a mort- 
gage of $9,000, which is part of the above- 
named consideration.”’ The action was 
brought by the grantor against the grantee 
for failure to pay the mortgage. The de- 


9 49 Mich. 313. 
10 124 Mass. 254; 26 Am. Rep. 659. 





fendant had judgment. Endicott, J., said: 
“Tt is settled in this Commonwealth, that 
where land is conveyed in terms subject to 
a mortgage, the grantee does not undertake 
or become bound by the mere acceptance of 
the deed, to pay the mortgage debt. In the 
absence of other evidence, the deed shows 
that he merely purchased the equity of re- 
demption. 1 

‘*He is, indeed, interested in its payment, 
because it is an incumbrance on the land of 
which he is the owner; but he has entered 
into no obligation, express or implied, to pay 
it, and if he parts with his title, he no longer 
has any interest in its payment. Butif a 
grantee takes a deed, containing a stipulation 
that the land is subject to a mortgage which 
the grantee assumes or agrees to pay, a duty 
is imposed on him by the acceptance, and 
the law implies a promise to perform it, 
on which promise, in case of failure, asswmp- 
sit will lie.’’12 

Upon this point, the recent Iowa case of 
Lewis v. Day,?* is worthy of perusal. But 
it was our purpose to speak of those cases 
where the vendee has expressly assumed the 
mortgage and agreed to pay it, and we in- 
quire: 

I. How the promise may be made.—The 
assumption and payment of the mortgage are 
usually provided for by express words to that 
effect in the deed, but a verbal promise by 
the purchaser to pay the mortgage is valid 
and may be enforced in equity, not only by 
the grantor, but by the holder of the mort- 
gage.14 The promise may also be evidenced 
by writing apart from the deed, as if it be 
contained in a letter or separate agreement.15 
Where the agreement is contained in the 
deed, it is not necessary that the grantee 
should sign the deed. The acceptance by 
the grantee of a deed conveying lands sub- 
ject toa specified mortgage. and providing 
that he shall assume and pay the same, binds 
him as effectually as though the deed were 
. 11 Strong v. Converse, 8 Allen, 557; Drury v. Im- 
provement Co., 13 Allen, 168. 

12 Pike v. Brown, 7 Cush. 133; Furnas v. Durgin, 
119 Mass. 500; 20 Am. Rep. 841; Lock v. Homer, 1381 
Mass. 93; 41 Am. Rep. 199. 

135 N. W. Rep., 753. 

14Strohauer v. Voltz, 42 Mich. 444; Bolles v. 
Beach, 2 Zab. (N. J.) 680; Wilson v. King, 28 N. J. Eq. 
150. See also Lewis v. Day, 5 N. W. Rep. (Iowa) 753. 


15 Colgin v. Henley, 6 Leigh (Va.), 85; Schmucker 
y. Sibert, 18 Kan. 104; s. C., 26 Am. Rep. 765. 
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inter partes, and executed by both grantor 
and grantee; and such a proviso in a deed is 
to be treated after acceptance by the grantee 
as an express agreement on his part to as- 
sume and pay the mortgage specified.1® 

A grantee who has accepted such a deed 
can not dispute either the legal execution of 
the mortgage or the amount thereof, as speci- 
fied in the deed; neither is any novation re- 
quired in such case to substitute the grantee 
as the debtor in the place of the grantor.’ 
Where, however, the grantee has not assumed 
the mortgage, nor had the amount deducted 
from the consideration, he may dispute the 
mortgage in the same manner as his grantor 
could have done.1® 

II. As to the liability of such a grantee to 
his grantor.—As between these parties, the 
grantee is henceforward looked upon as the 
principal debtor, while the grantor stands in 
the relation of a surety for his grantee.19 

If the vendee fail to pay the mortgage 
when due, the grantor may take an assign- 
ment of the mortgage, foreclose it and sue 
for the deficiency; or sue on the agreement 
and recover the amount paid by him in ob- 
taining the mortgage, not exceeding the 
amount due thereon; or he may sue directly 
on the agreement.2° The grantor need not 
wait until he has been compelled to pay the 
mortgage debt, but may bring his action at 
once upon the vendee’s failure to comply with 
the contract,?4 the measure of damages being 


16 Crawford v. Edwards, 33 Mich. 354; Trotter v. 
Hughes, 12 N.. Y. 78; Atlantic Dock Co. v. Leavitt, 
54. N. Y. 35: Ss. C., 13 Am. Rep. 556; Ricard v. San- 
derson, 41 N. Y. 179; Taylor v. Whitmore, 35 Mich. 
97; Shmucker v. Sibert, 18 Kan. 104; Ss. c., 26 Am. 
Rep. 765; Hoff’s Appeal, 24 Pa. St. 200; Corbett v. 
Waterman, 11 Lowa, 87; Converse v. Cook, 8 Vt. 164; 
Sparkman v. Gore (N. J.), 15 Cent. L. J. 458. 


17 Miller v. Thompson, 34 Mich. 10; Ritter v. Phil- | 


lip, 53 N. Y. 586; Crawford v. Edwards, 33 Mich. 354. 

18 Bennett v. Keehn (Wis.), 15 N. W. Rep. 776; Ma- 
her v. Sanfrom, 86 IIl. 513. 

19 Higman v. Stewart, 88 Mich. 523; Crawford v. 
Edwards, 33 Id. 354; Jones on Mort., sec. 755; Garn- 
sey v. Rogers, 47 N. Y. 233; 7 Am. Rep. 440; Halsey 
vy. Reed, 9 Paige, 446; King v. Whitely, 10 Id. 465; 
Russel v. Pistor, 7 N. Y. 171. 

20 Furnas v. Durgin, 119 Mass. 500; s. c.,20 Am. Rep. 
841; Braman v. Dowse, 12 Cush. 227; Jewett v. Dra- 
per, 6 Allen,434; Bolles v. Beach, 22 N.J. L. 680; Cro- 
well v. Hospital, 27 N. J. Eq. 650; Sparkman v. Gore 
(N. J.), 15 Cent. L. J. 458; Locke v. Homer, 131 Mass. 
98; 8s. C.,41 Am. Rep. 199; Jones on Mort., sec. 768; 
Russell v. Pistor, 7 N. Y. 171. 

21 Furnas v. Durgin, 119 Mass. 500; s.c., 20 Am. 
Rep. 341; Locke v. Homer, 131 Mass. 93; s. C.,41 Am.” 
Rep. 199; Sparkman v. Gore, 15 Cent. L. J. 458. 


gaged premises become the primary fund for 
the payment of the debt. The vendee hav- 
ing made the debt his own, can not take an 
assignment of the mortgage and hold it as an 
independent title, but if he purchase it, it 
will be thereupon merged and discharged.?* 

III. As to the liability of the grantee to 
the mortgagee.—That such a promise inures 
to the benefit of the mortgagee, and that he 
may avail himself of it, are propositions un- 
questioned upon the authorities. But the 
method by which the mortgagee is to take 
advantage of such a promise depends upon 
‘the view which is taken of the nature of the 
promise and upon the lex fori. 
the amonnt of the mortgage unpaid with in- 
terest.24_ As between these parties the mort- 

Speaking of such an agreement, Graves, 
J., in Higman v. Stewart,?* says: ‘*The doc- 
trine has been maintained in two forms. The 
first, where a special agreement has been 
made between the seller of the equity of 
redemption and the purchaser that the 
mortgage debt shall be considered pur- 
chase money, but be left in the hands of 
the purchaser for the use of the mortgagee; 
and this, it has been said, affords a valid 
basis for a direct claim by the mortagee 
against the purchaser thus holding the mort- 
gage debt for his use.2> This view, however, 
has been expressly overruled by courts of 
high authority, and upon the ground of want 
of privity on the part of the mortgagee.76 
The second form accorded to the doctrine is 
that the grantee upon consideration agrees 
with the grantor to pay his debt, whereby as 
between them the grantee becomes principal 
debtor and the grantor his surety; and in ac- 
cordance with the principle which in equity 
entitles the chief creditor to receive the ben- 
efit of a security held by a surety, the mort- 
gagee creditor is entitled to the benefit of the 
agreement made by the purchaser of the 
equity of redemption.?’ In this aspect the 

22 Furnas v. Durgin, supra; Sparkman v. Gore, su- 
pra; Strohauer v. Voltz, 42 Mich. 444. 

23 Russell v. Pistor, 7 N. Y. 171; Lilly v. Palmer, 
51 Ill. 331; Haitley v. Harrison, 24 N. Y. 170; Com- 
stock v. Drohan, 71 N.Y. 9. 

24 48 Mich., at p. 522. 

2% Cumberland v. Codrington, 8 Johns. Ch. 254; 
Garsney v. Rogers, 47 N. Y. 233. 

26 Mellenv. Whipple, 1 Gray, 317; Pettee v. Pep- 
pard, 120 Mass. 522; Kearney v. Tanner, 178. & R. 


r 94; Daniel v. Leitch, 13 Gratt. 195. 
27 Halsey v. Reed, 9 Paige, 446; Blyer vy. Monhol- 





land, 2 Sandf. Ch. 478; Kingv. Whitely, 10 Paige, 
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doctrine does not contemplate an obligation 
from the grantee to the mortgagee, but a 
promise from the former to the mortgagor 
which may by caused to inure by an equit- 
able subrogation to the mortgagee’s bene- 
fit.’’ 

The courts of some of the States hold that 
upon a promise made by B to A to pay A’s 
debt to C, C is entitled to sue at law. 

Where this rule prevails it is held that when 
the mortgage has been thus assumed by a pur- 
chaser, he may be made a party to a proceed- 
ing to foreclose and a personal decree be had 
against him; or he aay be sued on his per- 
sonal liability without any proceeding to fore- 
close. 

This seems to be the rule in New York. 
Burr v. Beers,”® is the leading case upon this 
question, and it was there held thata mort- 
gagee may maintain a personal action against 
a grantee of the mortgaged premises who has 
assumed to pay the incumbrance, and that he 
may pursue this remedy without foreclosing 
the mortgage and without joining the mort- 
gagor as defendant. This rule is based ‘“‘upon 
the broad principle that if one person make a 
promise to another, for the benefit of a third 
person, that third person may maintain an 
action on the promise,’’ the then recent case 
of Lawrence v. Fox,?? being cited as 
establishing the doctrine. Miller v. Win- 
chell, decided in 1877, adheres to the same 
rule ;2° but in Vrooman v. Turner,*! it 
is expressly limited to those cases in which 
the grantor himself was bound to pay the 
mortgage. The doctrine of equitable subro- 
gation is also recognized in Burr v. Beers and 
in the other New York cases cited above. 
The New York rule seems also to prevail in 
others of the States as Iowa, Indiana, Rhode 
Island and Ohio.*? In Michigan, this rule is 


465; Marsh v. Pike, Id. 595; Garnsey v. Rogers, supra; 
Curtis v. Tyler, 9 Paige, 432; Stevenson v. Black, Sax- 
ton, 888; Tichenor v. Dodd, 3 Green. (N. J.) 454; 
Crawford v. Edward, 33 Mich. 854; Miller v. Thomp- 
son, 34 Mich. 10. 

2824.N. Y. 178. 

2920 N. Y. 268. 

3070 N. Y. 437; See also Ricard v. Sanderson, 41 N. 
Y. 179, Thorp v. Keokuk Coal Co., 48 N. Y. 258. 

31 69 N. Y. 280; 25 Am. Rep. 280. 

32 Thompson v. Bertram, 14 Iowa, 476; Ross v. Ken- 
nison, 38 Iowa, 396; Johnson v. Hardner, 45 Ia. 677; 
Scott v. Gill, 14 Ia. 476; Mansur v. Bartholomew, 
(Ind.) 19 Alb. L. J. 52; Thompson v. Thompson, 
4 Obio St. 38; Bank v. Goff, R. I. 8 South. Law Rev. 
197. 





expressly repudiated, and it is held that the 
mortgagee cannot sue the grantee at law upon 
the promise, but that the remedy is purely an 
equitable one.** Cooley, J., in speaking of 
such grantees says: ‘*They have never as- 
sumed any obligation to defendant (the mort- 
gagee) and if the implied undertaking arising 
from the acceptance of their deeds is to be 
treated as a promise on their part to pay the 
mortgagee, itis nevertheless a promise on 
which no suit can be maintained by defendant 
because it is a promise not made to defend- 
ant, but to third persons. It is nevertheless 
held that in a suit to foreclose, the party who 
is chargeable with an implied promise of the 
sort may be joined as a party defendant and 
a decree obtained against him for any de- 
ficiency that may exist when the land is sold. 
But this is only by way of enforcing an equity 
by subrogation. Andif the party then made 
liable is compelled to make payment he is 
doubtless entitled to be subrogated to collat- 
eral securities, if any, which the mortgagee 
may have held.’’** The rule in Massachu- 
setts and New Jersey and the United States 
Supreme Court is the same. 

IV. As to grantor and mortgagee.—As we 
have seen, such a grantee stands in the 
relation of principal debtor to his grantor, 
who is thenceforward as to him, a surety. 
The mortgagee in dealing with the parties 
thereafter must recognize this relation and 
do nothing to the prejudice of the rights of 
the surety. Any material alteration there- 
fore in the mortgage contract, such as a re- 
lease of a portion of the mortgaged premises, 
or an extension of the time of payment, will 
release the mortgagor.*® Whether after such 
a conveyance, the grantor may release the 
grantee from his liability without the consent 
of the mortgagee is a question which is un- 
settled by the authorities. Inthe course of 


83 Pipp v. Reynolds, 20 Mich. 88; Turner v. McCar- 
ty, 22 Mich. 265; Hicks v. McGarry, 38 Mich. 667; 
Booth v. Conn. Mut. Life Ins. Co., 43 Mich. - 

% Booth v. Ins. Co. 43 Mich. 299. 

25 Mellen v. Whipple, 1 Gray, 317; Pettee v. Pep- 
pard, 120 Mass. 522; Bank v. Rice, 107 Mass. 87, 9 Am. 
Rep. 1; Prentice v. Bromhall, 123 Mass. 291; Crowell 
v. Hospital, 27 N. J. Eq. 650; Bank v. Lodge, 8 Cent. 
L. J. 71. 

36 Paine v. Jones, 14 Hun. (N. Y.) 577; Calvo v. Da- 
vies, 78 N. Y. 211, 29 Am. Rep. 130; Metz v. Todd, 3 
Mich. 473; See however Tripp v. Vincent, 3 Barb. Ch. 
613; Corbett v. Waterman, 11 Ia. 86; Maher v. San- 

rom, 86 II}. 513. 
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his opinion in Garnsey v. Rogers,*’ Rapallo, 
J., speaks of sucha promise as ‘‘uncondi- 
tional and irrevocable,’’ and says: ‘‘The 
grantor cannot retract his conveyance or the 
grantee his promise or undertaking,’’ but in 
Whiting v. Gearty,** it seems to be held that 
the promise becomes irrevocable only after 
the mortgagee has knowledge of it and by his 
acceptance and acquiescence has made himself 
a party to it, and it was held that after the 
mortgagee had begun an action to foreclose 
and had asked for a decree against the grantee 
he could not be released by the grantor.* 
Fiorp R. MecHem. 
Battle Creek, Mich. 


37 47 N. Y. p. 242. 

38 14 Hun. 498. 

39 Whiting v. Gearty, 14 Hun. 498; Durham v. Bis- 
chof, 47 Ind. 211. 
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PREAMBLES TO STATUTES. 





Bentham would have it that no law 
should be passed without a proper preamble, 
stating the reasons and the causes of the law.? 
But, says Trendelenburg,? when the law gives 
its reasons, it invites the subject to weigh 
them: its proper tone is plain command. Be 
this as it may, preambles are move commonly 
omitted from modern statutes; while it may 
be doubted whether most of those prefixed to 
the older enactments would have been recog- 
nized by Bentham as ‘‘proper preambles.’’ 
Take, for instance, the curious premium to 
the Act granting a subsidy to Henry VIII., 
in the 37th year of his reign: ‘*Whereas, we, 
the people of this realm, have, for the most 
part of us, so lived under his Majestie’s sure 
protection, and yet so live, out of all fear 
and danger as if there were no warre at all, 
even as small fishes of the sea, in the most 
tempestuous and stormie weather, doe lie 
quietly under the rock or hookside, and are 
not moved with the surges of the water, nor 
stirred out of their quiet place, however the 
wind bleweth,’’ etc. In the first year of the 
following reign we meet with another florid 
recital, in a statute repealing treasons and 
felonies: ‘That subjects should rather obey 
from the love of their princes than from the 


1 Principles of Legislation. 
2 Natturrecht, 170. 





dread of severe laws; that, as in tempest or 
winter, one course and government is conve- 
nient, and in calm or more warm weather a 
more liberal care or lighter garments both 
may and ought to be followed and used, so it 
is likewise necessary to alter the laws accord- 
ing to the times.’’ But, indeed, the statute 
book overflows with strange and quaint mate- 
rials of this kind, which it would occupy too 
much space to reproduce here. ® 

When such pretentious prefaces were more 
in vogue than now, 

**As happy prologues to the swelling act, 
Of the imperial theme,’’ 

it was excusable enough for Lord Holt to 
have said that ‘‘the preamble of a statute is 
no part thereof.’’* But Lord Coke consid- 
ered that the rehearsal, or preamble, of a 
statute ‘“‘is a good meane to find out the 
meaning of the statute, and as it were a key 
to open the understanding thereof.5 It is, 
said Chief Justice Dyer, *‘a key to open the 
minds of the makers of the Act, and the mis- 
chiefs which they intended to redress.’’® So 
that nowadays it is rightly considered an in- 
tegral part of the statute.? It operates like 
the recital of an agreement in a deed ; and in- 
deed, we find this analogy recognized by 
James, L.J., in Leggott v. Barrett,® where he 
says: ‘A recital of the agreement in such 
deed would have the same effect as an ordin- 
ary preamble to an Act of Parliament or any 
other instrument, as showing what the object 
of the parties was, and what they were about 
to do, so as to afford a guide in the con- 
struction of their words.’’ Still, as has been 
observed, ‘‘preambles cannot altogether au- 
persede construction, inasmuch as they them- 
selves must necessarily be sometimes subject 
to construction or interpretation. Such as 
preambles have been so far, they are not al- 
ways safe guides.”’® Saith Seneca:19 ‘‘Non 
probo quod Platonis legibus adjecta principia 


3 See 20 Alb. L. J. 84, 202. 

4 Mills v. Wilkins, 6 Mod. 62. 

51 Inst. 79a. 

6 Quoted in the Sussex Peerage Case, 11 Cl. & F. 148. 

7 See, per Christian, L.J., Davies v. Kennedy, Ir. R. 
8 Eq. 697; per Pollock, C.B., Salkeld v. Johnson, 2 
Ex. 283. 

851 L. J. Ch. 90. 

9 Lieber’s Hermeneutics (3d ed.), 116; and see 1 
Kent’s Com. 460, and sequel; Sedgw. Stat. & Const. 
Law (2d ed.), 42-5; Dwar. on Stat. 503; Hardcastle 
on Stat. 96; 1 Story on Const. (4th ed.), 338. 

Ep. 94. 
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sunt. Legim enim brevem esse oportet, quo 
facilius ab imperitis teneatur velut emissa di- 
vinitus vox sit. Jubeat non disputet—non 
disco sed parco.’’ 

Now, as to the effect of preambles in gen- 
eral, the rule has been nowhere better ex- 
pressed than by Channell, B., in Hughes v. 
Chester & Hollyhead R. Co.,/ as follows: 
‘*It is a well-established rule that effect is to 
be given to the clear words of an enacting 
clause, though they may go far beyond the 
language of the preamble—that is, that where 
the words of an enacting clause are clear and 
explicit, then their natural and obvious 
meaning shall not be restricted or cut down 
by the use of language of less extensive im- 
port in the preamble. If, then, the words of 
the enacting clauses, taken together, are 
words admitting, according to their natural 
import, but of one meaning, they must pre- 
vail, notwithstanding an argument to the con- 
trary otherwise derivable from the preamble. 
If, on the other hand, the words are not so 
clear and explicit as to admit of but one 
clear and distinct meaning, but reasonable 
effect may be given to the words used in the 
enacting clauses by applying to them another 
meaning, then I apprehend that the preamble 
may be looked at to throw light upon the sub- 
ject.’’ And that, if the language of the en- 
actment is clear, the preamble must be disre- 
garded ;* but that, if the language is not 
clear, the preamble may be resorted to, in 
order to throw light on the meaning of the 
enactment.15 So, if very general lan- 
guage is used in the enactment, the pre- 
amble may indicate in what particular in- 
stances the enactment is to apply ;!* but it 
will always be a question for the court as to 
whether or not an enactment is sufficiently 
explicit in itself.5 ‘In construing Acts of 
Parliament,’’ said Lord Tenterden, ‘‘we are 
to look not only at the language of the pre- 
amble or of any particular clause, but at the 
language of the whole act. Andif we find 
in the preamble or in any particular clause an 


11 1 Dr. & Sm. 532; s. c., 31 L. J. Ch. 100. 

12 See Wilson v. Knubley, 7 East, 128. 

18 See Crespigney v. Wittenoom, 4 T. K. 793; Sussex 
Peerage Case, ubi supra. 

14 Apostre v. Le Plaisterer, 1 P. Wms. 818; Ryan v. 
Rowles, 1 Atk. 174; Brett v. Brett, 3 Adams, 219; 
R. v. Percy, L. R. 9 Q. B. 64. 

15 Copeland v. Davies, L. R. 5 H. L. 389; Winn v. 
Mossman, L. R. 4 Ex. 299. 





expression not so large and extensive in its 
import as those used in other parts of the act, 
and upon a view of the whole act we can 
collect from the more large and extensive 
expressions used in other parts the real inten- 
tion of the legislature, it is our duty to give 
effect to the larger expressions, notwith- 
standing the phrases of less extensive import 
in the preamble or in any particular clause.1® 
But, in Robinson v. Collingwood 17 the word 
‘*trusts,’’ used without any limitation in a 
statute, was construed, in the light of the 
preamble, to mean ‘‘trusts in favor of the 
grantor.’’ While in Ex parte Baker,!* a gen- 
eral preamble of a limited and defined char- 
acter was disregarded, where a special pre- 
amble to a particular enactment showed that 
its application was intended to be universal. 
And that case should also be consulted in 
connection with Harding v. Williams,!9 on 
the curious question as tothe effect of the 
preamble of a repealed statute, as explaining 
the intention of a subsequent statute.2° But 
‘*the preamble can never enlarge; it can not 
confer any powers per se. Its true office is 
to expound powers conferred, not substanti- 
ally to create them.’* 74 And though the civ- 
ilians say, ‘‘Cessante legis procemio, cessat et 
ipso lex,’’ it must be remembered that, while 
a particular mischief is often alluded to, as 
the primary occasion of the law, wider ob- 
jects come to be embraced within its purview, 
for which a general remedy is applied, even 
though such objects could not possibly have 
been within the contemplation of the legisla- 
ture at the time.?? 

In conclusion, as illustrating the practical 
operation of the doctrine under discussion, 
we may refer to a case reported in the Queens- 
land Law Journal,?? which has just come to 
hand.** By the 3rd section of the Chinese 
Immigrants Regulation Act, 1877, it is enact- 
ed that, ‘‘if any vessel shall arrive in any port 
of Queensland having on board a greater 

16 Bywater v. Brandling, 7 B. & C. 660. And see 
Sutton v. Sutton, 22 Ch. Div. 611; s. c.,52 L. J. Ch. 
338; Halton v. Cave, 1 B. & Ad. 558; Richards v. 
MacBride, 51 L. J. M. C. 15; Emanuel y. Constable, 3 
Russ. 436. 

1717 C. B. (N. 8S.) 777. 

18 34 L. J. Bankruptcy, 1. 

19 14 Ch. Div., 197. 

20 See 15 Ir. L. T., 413. 

211 Story on Const. (4th ed.), 339. 

22 See 13 Ir. L. T., 197. 


23 Of October Ist. 
24 Drake v. Thornton, 1 Q. L. J. 159. 
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number of Chinese passengers than in the 
proportion of one to every ten tons of the 
tonnage of such vessel according to the regis- 
try thereof if British, and if not, then accord- 
ing to the measurement defined by the Mer- 
chant Shipping Act of 1854, the owner, char- 
terer, or master of such vessel shall be liable, 
on conviction, to a penalty not exceeding £10 
for each Chinese passenger so carried in ex- 
cess.’’ Didthis apply only to Chinese pas- 
sengers who were landed ata Queensland 
port, or extend to Chinese passing to another 
colony in a ship which merely called at such 
port? In favor of the more restricted mean- 
ing, the preamble to the statute was re- 
ferred to:—‘*Whereas it is expedient to 
regulate the immigration of Chinese 
into the colony of Queensland,’’ etc. But, 
said Harding, C. J., after quoting the 
observations of Channel, B., ubi supra: 
‘Here the 3rd section, without the preamble, 
is, I hold, clear; but even if it were neces- 
sary to go to the preamble for assistance, I 
do not think it affords any beyond giving the 
section its natural meaning. What is the 
meaning of ‘regulating immigration?’ It was 
conceded that, in its strictest meaning, it 
meant the arranging or adjusting by method, 
and that an immigrant would be a person 
moving into the country. Various other 
meanings were endeavored to be placed on the 
word ‘immigrant,’ but does it mean anything 
more than ‘arrive?’ is there anything incon- 
sistent with the rest of the Act? If that is 
so, the preamble goes no further, and if you 
cannot carry it further than that, or define 
what length of time they must stay on arrival, 
you gain nothing. If it means arrival in a 
port, it is perfectly consistent with the 3rd 
section, and I think the word ‘passenger’ 
there means passengers in the course of their 
transit.’’ ‘*Itis not necessary,’’ he added, 
‘*to decide in this case whether the preamble 
should be read or not, but before it can be 
read to assist us in the interpretation of the 
section, it should be shown that at least it 
formed part of the legislative intention; and 
until that has been done, I cannot derive any 
assistance from it.’’ Pring, J., concurred in 
holding that the language of the section was 
plain enough without having recourse to the 
preamble, and saw no reason for limiting the 
enactment by, in effect, inserting the words 





‘intending to land.”” We may add that it 
was, also, attempted to bring in the marginal 
note, on the authority of Jessel, M. R., in Re 
Venour ;%> but, his dictum there was subse- 
quently overruled,as we pointed out ina 
former paper?°—though Mr. Hardcastle, by 
the way, in the new edition of his work on the 
construction of statutes, has omitted to men- 
tion the overruling decisions ; and the Queens- 
land court rightly held that the marginal note 
could not be called in aid.—Jrish Law 
Times. 


% 2 Ch. Div. 522. 
%6 Ante, p. 523. 








AGENCY—HUSBAND AND WIFE—DESER- 
TION—AUTHORITY OF WIFE TO SELL TO 
RELIEVE HER NECESSITIES. 





RAWSON v. SPANGLER. 





Supreme Court of Iowa, October 19, 1883. 

A wife deserted by her husband, without her fault, 
left with no means of providing for her family of five 
young children, except a very limited amount of 
money, clothing and food, hasimplied authority to 
sell the personal property of her husband, to obtain 
money to meet hernecessities, although they are not 
then in actual suffering. 


Appeal from Fayette Circuit Court. 

Action to replevy a cow and calf. The prop- 
erty,in March, 1881, belonged to one Perkins. 
The plaintiffs claim that they acquired title to the 
property by purchase from Perkins’ wife. After 
the alleged purchase, the defendant, as a creditor 
of Perkins, attached the same as Perkins’ prop- 
erty. ‘ihe plaintiffs brought this action to recov- 
er possession. There was a trial to the court, 
and judgment was rendered for the plaintiffs. 
The defendant appeals. 

Lake & Harmon and Ainsworth & Hobson, for 
appellant; Hoyt & Hancock and John Hutchins, for 
appellee. 

ADAMS, J., delivered the opinion of the court: 

The court found that just prior to the alleged 
sale to the plaintiffs, Perkins absconded, leaving 
his wife and five children in needy and destitute 
circumstances, and leaving the cow and calf with 
his family; that at the time of the alleged sale, 
also, the family was in needy and destitute cir- 
cumstances, and that the sale of the property was 
necessary for the support of the family. As a 
matter of law, the court held that the wife had 
authority to sell and convey a good title. Thede- 
fendant insists that the finding that Perkins left 
his family in needy and destitute circumstances, 
is not supported by the evidenee. But in our 
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opinion it is. Mrs. Perkins testified that the 
children were of the ages of two, four, six, eight 
and eleven years, respectively; that she and the 
children were left in a poor condition for sup- 
porting themselves; that she had only about 
three dollars, five shoats, five or six bushels of 
wheat, a little flour, some sugar and coffee, and 
some pork; and that she had no other means of 
support. She also testified that the children had 
not a great deal of clothing. 

Now, while it does not appear that all the food 
above mentioned had been consumed at the time 
of the sale of the property, and does not appear 
that the children were suffering for clothing, the 
stock of food and clothing appears to have been 
small; and if Mrs. Perkins had no way of provid- 
ing for her family—as we think the evidence 
shows—but by resorting to a sale, she was not, 
we think, so far as the question of need and des- 
titution were concerned, bound to wait until the 
destitution had become complete. [f she was to 
sell at all, it was proper for her to avail herself of 
the opportunity to sell when it was offered. One 
fact not found by the court was proven by undis- 
puted evidence, and that is, that the cow was 
vicious; that Mrs. Perkins was unable to milk 
her, and regarded her as dangerous to the chil- 
dren. We come, then, to the legal question 
whether—the circumstances being such as above 
set forth—Mrs. Perkins could be deemed to have 
authority to sell. The wife’s implied agency to 
act for her husband differs under different cir- 
cumstances. She may ordinarily contract for 
domestic supplies, and if abandoned by her hus- 
band without her fault, she may always pledge 
his credit for necessaries. If left by him in the 
management of his business, she may make the 
contracts reasonably incident to its management. 

In the case at bar, the wife was left by the 
husband to provide for the family as best she 
could out of such means of support as they 
had. One of the means of support was the 
cow, which was not useful to her because she 
was vicious. We think it clear that under 
the circumstances she had implied authority 
to sell her. In this connection, we ought, per- 
haps, to say that the defendant complains of the 
exclusion of certain evidence, to-wit, the dep- 
osition of Perkins, in which he stated that he in- 
tended that the cow should be given to the de- 
fendant in payment of his debt. But it is not 
shown that his wife or the plaintiffs were aware 
of the intention. She was, according to the view 
which we have taken, apparently clothed with 
the power to sell the cow, and Perkins’ secret in- 
tention would not be sufficient to invalidate the 
sale. The defendant relies upon section 2207 of 
the Code as excluding such power by implication. 
That section provides that where a husband aban- 
dons his wife, and is absent for a year without 
having provided for the support of his family, she 
may apply to the district or circuit court, which 
shall authorize her *‘to manage, control, sell and 
incumber the property of the husband for the sup- 





port of the family, and for the purpose of paying 
debts.’’ The authority contemplated by the pro- 
vision is evidently somewhat broader than that 
which could be deemed to arise merely by impli- 
cation. It includes, evidently, the power to sell 
or mortgage real estate. The provision, too, is 
useful for the purpose of removing all doubt of 
the wife’s power from the minds of those with 
whom she may have occasion to deal. It was not 
designed, we think, to affect any common-law 
rule of agency. 

In our opinion, the judgment of the circuit 
court must be affirmed. 


Note. The decision in this case is, we believe, 
entirely novel; certainly the court cites no case to 
support its conclusions. As a wife may pledge the 
credit of her husband for necessaries, and thus en- 
able the creditor supplying them, to attach and sell 
the property of the husband in satisfaction, it cer- 
tainly seems reasonable that the wife should have the 
authority to sell the same property to attain the same 
end. The wife has a claim upon her husband for sup- 
port; she has the power to obtain that support ina 
manner attended by the least difficulty. If she has 
the authority to give a third person the right to take 
her husband’s property, by giving her credit, it cer- 
tainly is no perversion of law to permit her to do the 
same thing. In some cases it would be her only pro- 
tection. Thus, if the property were exempt, no per- 
son would give her credit, for he would have no 
security, and if she lacked this authority, she would 
be obliged to starve. [Ed. CENT. L. J.] 





PLEADING — DEMURRER — CHAMPERTY— 
CONSTRUCTION OF AGREEMENT—LIEN 
OF ATTORNEY—REFORMATION—HOME- 
STEAD— EMINENT DOMAIN — HUSBAND 
AND WIFE. 





CANTY v. LATTERNAR. 





Supreme Court of Minnesota, Nov. 24, 1883. 


1. A complaint which states facts constituting a 
cause of action of either a legal or an equitable na- 
ture, is not demurrable because framed with a view 
to relief of another kind than that to which the facts 
show the plaintiff to be entitled. 


2. A contract between a plaintiff in an action and 
his attorney therein, by which the former agreed to 
pay the latter for his services a certain sum if he wins 
the cause, and nothingif he failed to do so, is not 
champertous or illegal. 


8. The contract contained this further stipulation 
respecting the agreed compensation: ‘‘I hereby agree 
that he (the attorney) shall receive said money from 
the Minneapolis & St. Louis RaiJroad out of the 
amount due me from said railroad company for run- 
ning through my land, to be paid when suit is set- 
tled.?’ This operates as an equitable assignment of 
the portion of the chose in action referred to, entitling 
the attorney to receive the same specifically, the con- 
dition respecting payment having been fulfilled. 


4. The railroad company having, before the contract 
was made, but without the knowledge of the parties, 
deposited in court the amount of the debt referred to, 
pursuant to statute, the attorney had a right by force 
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of the contract, and without a reformation of it, to 
recover out of the fund in court the stipulated sum. 

5. A husband, a part of whose homestead is taken 
under the law of eminent domain, may dispose of the 
compensation awarded to him therefor, without the 
consent of his wife. 

Appeal from the order of the district court, 
Hennepin County. 

R. H. Day and D. B. Johnson, for appellant; 
Merrick & Merrick for respondent. 

DICKINSON, J., delivered the opinion of the 
court: 

The demurrer rests alone upon the ground that 
the complaint does not state facts sufficient to 
constitute a cause of action. It is urged in sup- 
port of the demurrer that this action can not be 
sustained because it is in its nature equitable, 
while an adequate remedy of a legal kind is open 
to the plaintiff. This is no sufficient ground for a 
demurrer. The action can not be dismissed, nor 
is the complaint demurrable, if facts are alleged 
which constitute a cause of action of either a le- 
gal or equitable nature. Upon such facts, ad- 
mitted, as by demurrer, or proven upon trial, the 
court, which exercises both legal and equitable 
jurisdiction, will award the proper relief. Con- 
ner v. Board of Education of St. Anthony, 10 
Minn. 439 (Gil. 352); Metzner v. Baldwin, 11 
Minn. 150 (Gil. 92); First Div. St. Paul, ete. R. 
Co. v. Rice, 25 Minn. 278; Wright v. Wright, 
54.N. Y. 437; Leonard v. Ragan, 20 Wis. 540; 
White v. Lyons, 42 Cal. 279. 

The parties were not restrained by any existing 
rule of law from agreeing upon the measure and 
mode of the plaintiff's compensation. The con- 
tract was authorized by statute (Gen. St. 1878, ch. 
67, sec. 1), and was not champertous nor illegal. 
No other substantial reason is suggested as op- 
posing aright on the part of the plaintiff to re- 
covery, either from the specific fund in court or 
from the defendant Latternar, personally, and he 
being entitled to one or the other of these reme- 
dies, the demurrer can not be sustained. We will 
consider some other questions relating to the con- 
struction and effect of the written contract recited 
in the complaint which were argued before us, 
and which are claimed to have been passed upon 
in the decision of the court below. 

Did the contract constitute an assignment 
of the fund in question entitling the plaint- 
iff to a specific recovery of it? The doctrine has 
generally prevailed, at least in courts of law, that 
an assignment or order for payment of a part 
only of an entire chose in action is not effective 
to give a right of recovery against the debtor in 
the absence of assent on his part to the transac- 
tion. Since chosesin action became legally as- 
signable, the only reason remaining for the rule 
is that which regards the rights of the debtor, 


namely, that he may not without his consent be’ 


subjected to several actions, or compelled to re- 
spond to several demands, his obligations being 
originally single and entire. The rule extends 
not beyond the reason forit; and, as between 





the parties to the transaction, an assignment of a 
part of an entire demand is binding and enforce- 
able. In this case the railroad company had dis - 
charged its obligation by paying the money into 
court pursuant to statute, and only the parties to 
the contract are interested in the contract or its 
enforcement. They are bound byit. Upen its 
face the contract is to be construed as an equita- 
ble assignment of $100 of the amount there re- 
ferred to as duc the respondent from the railroad 
company. It expressed not merely an obligation 
to pay upon the contingency named, nor merely 
to pay out of money to be collected by the re- 
spondent, but that the plaintiff should receive 
this money from the railroad company out of the 
amount owing by it to the respondent. It was in 
effect a constructive appropriation in favor of the 
plaintiff of so much of the money payable to the 
respondent, subject only to the condition named; 
avd was hence operative as an assignment, al- 
though not an assignment in form. Crone v. 
Braun, 23 Minn. 239; 2 Lead. Cas. in Eq. (White 
& Tudor’s Notes) 1644. A distinction exists be- 
tween such acase and an agreement that the 
promisor will pay out of a particular fund. In 
the latter case the agreement contemplates a con- 
tinued right in the promisor to recover and to 
hold the money, and that payment shall be made 
only through him. 

The fact that by the terms of the contract the 
plaintiff’s right to recover the money was contin- 
gent upon a successful termination of the action 
does not forbid that the contract be treated and 
enforced as an assignment, since the specified 
event has occurred, and the plaintiff’s right there- 
by became absolute. 

The fact that the railroad company had, before 
the making of the contract, deposited the money 
in court to be paid to the person entitled to re- 
ceive it, as it might do under the statute, and 
thereby discharge itself from further liability, 
and that the instrument was framed in ignorance 
of this fact, does not change the legal effect of 
the written agreement as an equitable assignment 
of the fund, nor render necessary a reformation 
of the contract in order that it may express the 
real intention of the parties. The right of the 
plaintiff in respect to the fund in question may be 
stated in the two propositions, that under the 
contract and by a censtruction of its terms he 
was entitled (the condition being fulfilled) to re- 
ceive from the railroad company the money ow- 
ing to the respondent, and that that money so 
owing and the fund in court are identical. The 
statute which forbids the alienation of the home- 
stead of the husband without the consent of the 
wite, does not affect his right to dispose of the 
money awarded to him as compensation for a 
taking of any part of the land under the law of 
eminent domain. 

The order sustaining the demurrer is reversed. 
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AGENCY—FRAUD — JUDGMENT AGAINST 
AGENT—LIMITATIONS. 





MAPLE v.C. H. & D. R. R. CO. 





Ohio Supreme Court Commission. November 20. 


1883. 


1. A judgment against an agent fora fraud com- 
mitted while acting within the scope of his agency, on 
which no collection or payment has been made, is no 
bar to an action against the principal for the same 
fraud. 

2. Insuch a case the fact that the principal was 
wholly ignorant of the fraud, is immaterial. 

8. If the fraud is not discovered until within four 
years before the suit was begun, the statute is no 
bar. 


Error to the District Court of Putnam County. 

Cunningham & Brotherton, for plaintiff in error. 

GRANGER, C. J., delivere¢ the opinion of the 
court: 

Maple’s petition in the common pleas averred 
that one John D. Gennett, as agent for the Cin- 
cinnati, Hamilten & Dayton Railroad Company, 
at times between January 14, 1870, and April 5, 
1876, collected from him, on freight bills of the 
company, $307.80 more than was due thereon; 
that the company, by said agent, ‘fraudulently 
over-charged above the regular and special rates 
for such freight, all without the knowledge and 
consent of the said plaintiff, by adding a percent- 
age of pounds in weight to the bill presented to 
the plaintiff, in excess of the true weights upon 
the books of said company, all of which was 
fraudulently done,’’ and ‘“‘that he never had any 
knowledge of said fraud until the month of April, 
1876." The action was begun September 30, 
1878. 

The defense claimed (2) that the fraud had not 
been committed within four years, wherefore the 
plaintiff’s suit was barred; (3) that Gennett had 
been sued for the fraud, and the plaintiff had re- 
covered judgment against him, which remains in 
full force; (5) that it was entirely ignorant of the 
fraud, had never received any of the excessive 
charges. 

The second defense says that the cause of action 
did not accrue within four years because the fraud 


was not committed within four years. Thismode. 


of putting it admits the truth of the averment in 
the petition thatthe fraud was not discovered 
until April, 1876. As we think the statute did not 
begin to run against Maple until he had discovered 
the fraud, the plea was not broad enough to cover 
the case stated by the petition, and the demurrer 
to it should have been sustained. 

The third defense presents an interesting ques- 
tion. In presenting and collecting the freight 
bills Gennett acted ‘within the scope of his au- 
thority.”” The Company held him out to its cus- 
tomers as its representative in the matter. So long 
as the bills he presented didnot by the weights 
or prices noted therein furnish fair reason to ques- 





tion their truth, a customer of the company had 
full right to rely upon them as being the demands 
of the company upon him. On these pleadings we 
must presume that the bills gave no indication of 
the fraud. This defense admits that the fraud was 
the act of the company byits agent. If they con- 
spired together tocommit the fraud they were 
joint tort-feasors and could be sued jointly or sev- 
erally. In such a case a judgment, without satis- 
faction, against one, could not be pleaded in bar 
by the othe1. Isthe rule different because the 
company was ignorant of the fraud, and is liable 
only because Gennett was acting within the scope 
of his authority? Was Maple bound to elect be- 
tween agent and principal, and having carried his 
election to judgmeut against Gennett, did he 
thereby release the company? 

No case precisely in point has been cited, and 
we have found none. 

We are referred by counsel for the company to 
Priestly v. Fernie, 3 Hurlstone & Coltman Ex. 
997; Patterson v. Gandesgrein, 15 East 62; Jones 
v. Aetna Ins. Co., 14 Conn. 501; Meeker v. Clag- 
hom, 44 N. Y. 349; Seelen v. Ryan, 2 Cin. Sup. 
Ct. Rep. 158, and a case in 1 Disney. 

The case in Disney gives no aidhere. The one 
in Cin. Rep. decides that the principal and agent 
were not jointly liable in that suit,and required 
the plaintiff to elect which one he would pursue 
in that action, so that the other might be stricken 
out. The other cases cited were suits upon con- 
tracts so made by the agent thatthe contractee 
might elect whether the agent, or the principal, 
should be considered the party with whom he had 
a contract; and the eourts held, that, having car- 
ried the election as far as a judgment, the credi- 
tor had fixed the contract, and the parties thereto, 
permanently. Bramwell, J.,in the case in 3 H. 
& C. 977, places his decision upon the ground just 
stated, and upon the additional consideration that 
the judgment against the agent altered the situa- 
tion of the principal. 

Gennett has no right to sue the company be- 
cause of Maple’s judgment against him. He can 
base no action upon the result of his own wilful 
fraud. 

We are also cited to Wharton on Agency and 
Agents, section 473. The author cites Priestly v. 
Fernie, above referred to, for the rule he states, 
but adds ‘‘there is much reason for the position 
that the mere taking judgment against the agent 
under such circumstances (asin the case cited) 
should not, when the judgment is unsatisfied, ex- 
tinguished the debt.’’ The case before us presents 
stronger reasons than the one referred to by 
Wharton for holding that the liability of the prin- 
cipal continues. Unless Maple’s recovery against 
Gennett affected the rights of the railway com- 
pany, we can see no reason for holding that re- 
covery a bar inits favor. So long as Gennett 
wholly fails to pay that judgment; solong as 
Maple makes no collection thereon, Gennett must 
remain liable to make good to the company the 
damage occasioned by_his misconduct as its agent. 
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Nothing but satisfaction by him, or by his prop- 
ty, or the statute of limitations, can release him 
without the consent of his principal. We hold 
that the demurrer to this defense should have been 
sustained. 

The text-books—Stery on Agency, section 452; 
Addison on Torts, vol. 2, section 1197—agree that 
when the agent acts ‘‘within the scope’’ of his 
agency, the facts that the principal was ignorant 
of the fraud; did not receive any profit therefrom, 
and never ratified it, do not relieve him from lia- 
bility for the fraud. The fifth defense was there~ 
fore insufficient. 

Judgments below reversed; demurrers to sec- 
ond, third and fifth defense sustained, and cause 
remanded. 


NotTe.—The first point has never to our knowledge 
arisen before in its exact form, and is quite important. 
The court is correctin distinguishing the principal 
case from those quoted, although Professor Bigelow, 
in his work on Estoppel, could see no distinction, and 
strongly contends that the view, opposite to that tak- 
en by thecourt. should be adopted. The general rule 
has always been recognized to be that a personinjured 
by the acts of two or more joint tort-feasors does not 
waive his right to sue the others by bringing his ac- 
tion against one; Lovejoy v. Murray, 3 Wall. 1; Ses- 
sions v. Johnson, 95 U. 8. 347; Brown v. Cambridge, 
8 Allen, 474; Eliet v. Hayden, 104 Mass. 180; Sheldon 
v. Kibb, 3 Conn. 214; Morgan v. Chester, 4 Conn. 887; 
unless he obtains satisfaction of his judgment against 
the latter. United Society v. Underwood, 11 Bush. 
265; Stone v. Dickinson, 5 Allen, 29. But the conten- 
tion of Professor Bigelow, p. 73, and notes, is that the 
principal and agent are not joint tort feasors, the agent 
being the only tort feasor, his tort being imputable to 
the former by law; but the law declares that qui facit 
per alium fucit per se, and both are tort feasors. In the 
abstract, Mr. Bigelow is correct; but, when an agent 
does an act within the scope of hls agency, the law will 
not permit the principal to deny his authority to com- 
mit the fraud; in other words, authority is presumed, 
so that practically they must be joint tort feasors, for 
the principal, in contemplation of law, commanded the 
commission of the fraud. The difficulty with Mr. 
Bigelow’s argument is that it cannot be applied; the 
law allows no application. 2. Thisis but a reasser- 
tion of a principle that is now too well settled to quote 
authorities to supportit. 3. See 2 Cent. L. J., 290; 10 
Cent. L. J., 828; Wood on Limitations, 587; Mitchell 
v. Buffington, 8S. ©. Pa., 13 Cent. L.J.94. Seecontra, 
8 Cent. L. J., 57.—[Eb. C. L. J]. 





COMMON CARRIER—DUTY TO CONSIGNEE 
—DELIVERY OF WRONG GOODs. 


CUNNINGHAM v.GREAT NORTHERN R. Co. 


English Court of Appeal, (49 L. T.N. 8. 394.) 

A common carrier violates no duty to one to whom 
it delivers the wrong goods, although the latter in- 
curs great damage by such mistake, and it was caused 
by the defendant’s want of care. 


Appeal by the plaintiff from judgment on de- 
murrer. 








The plaintiff alleged that defendants were com- 
mon carriers; that Crosse and Blackwell were in 
the habit of sending empty casks by defendants’ 
railway to plaintiff, which plaintiff filled with 
ketchup and returned; that defendants, by their 
agents and servants, knew the purpose for which 
the casks were delivered to plaintiff; that de- 
fendants negligently and improperly delivered to 
plaintiff, as Crosse and Blackwell’s casks, certain 
other casks not belonging to Crosse and Blackwell, 
and which had contained turpentine; that plain- 
tiff, not knowing, or having reasonable means of 
knowing that the empty casks delivered were not 
Crosse and Blackwell’s, filled them with ketchup 
which was spoiled. 

BRETT, M.K.—In this case the question is, 
whether the statement of claim upon the face of 
it, assuming that the facts stated in it are true, 
shows any cause of action against the defendants. 
It shows no cause of action, unless it shows neg- 
ligence on the part of the defendants towards the 
plaintiff which makes them liable according to 
law. In order to show that there is such negli- 
gence, the statement of claim must show, either 
expressly or impliedly, that there was a duty from 
the defendants to the plaintiff to take reasonable 
care in respect of the matter charged against 
them, and that there was a breach of that duty. 
In the statement of claim there is an allegation of 
negligence, and therefore the question is whether 
there are sufficient circumstances disclosed to 
raise a duty on the part of defendants to use rea- 
sonable care tewards the plaintiff in respect of 
the negligence charged. Now,I myself am pre- 
pared to say that, whether the circumstances dis- 
closed aresuch that, if the person charged with neg- 
ligence thought of what he was about to do, or to 
omit to do, he must see that, unless he used rea- 
sonable care, there must be at least a great prob- 
ability of injury to the person charging negli- 
gence against him, either as to his person or prop- 
erty, then there is a duty shown to use reasonab 
care. The question, therefore, comes to this: Are 
the circumstances stated sufficient to show that, 
if the defendants had thought about the delivery 
of the casks, they must have at once seen that, un- 
less they use reasonable care in that particular, 
there must,in all probability, be injury to the 
plaintiff's property? That which the defendants 
are charged with having done negligently here is 
not that they delivered casks which were not the 
casks of Crosse and Blackwell, beeause to say 
that if they thought at all they must see that any 
casks other than Crosse and Blackwell’s must, in 
all probability, injure the plaintiff's property is 
too wide, and amounts to that which cannot be 
supported at all. Therefore, what is really charg- 
ed against them is this, that their negligence con- 
sisted not in the non-delivery of Crosse and 
Blackwell’s casks, but in the delivery of casks 
which contained the dregs of turpenti:e. That is 
what they are charged with. Therefore, the ques- 
tion is, do the circumstances disclose any duty on 
the part of the defendants to take reasonable care 
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not to deliver to the plaintiff turpentine casks? 
Now, to apply the rule which I have endeavored 
tu lay down it comes to this: Can it be truly said, 
upon the facts stated in this statement of claim, 
that if the defendants had thought about the de- 
livery of turpentine casks they must have come 
to the conclusion that, unle:s they took reasona- 
ble care not to deliver turpentine casks, there must, 
in all probability, be an injury to the plaintiff's 
property? Now, it is stated that the defend- 
ants by their servants knew the purpose for which 
empty casks sent back to the plaintiff were sent, 
and knew that the purpose for which they were 
sent would be such that if the thing was put into 
turpentine casks there must be danger. But whea 
you are considering this alleged duty to take rea- 
sonable care, you must try the case at the point 
of time when the breach of duty is charged. You 
charge the defendants with a breach of duty with 
a negligence with a regard to a duty. You 
must fix your attention upon the point of time 
when, if there wasa breach, that breach took 
place, in order to see whether at that moment of 
time the duty existed. Therefore, it is useless to 
look at the 6th paragraph here to gather anything 
from that, because that is what happens after the 
alleged duty has existed on the part of the de- 
fendants, and after the breach ef it. The breach 
of duty of which the defendants are supposed to 
have been guilty is at the moment of the delivery 
of the casks to the plaintiff. Now, is it true to say 
then that if they had thought at all they would 
have thought this: ‘If we deliver turpentine casks 
there must in all human probability be injury to 
property ;’’ can anybody affirm that proposition? 
In order todoso you must affirm this—that if 
they had thought at all they were bound to think 
that the plaintiff would use the cazks without ex- 
amining them, so as tosee that they were turpen- 
tine casks. Can anybody say that, in the ordin- 
ary course of any business, casks which are to be 
sent empty for the purpose of being filled with 
something, would not be examined at all so as to 
discover whether there was in those casks such a 
thing as the dregs of turpentine? It seems to me 
impossible to affirm that, and, unless you can af- 
firm that, you do not show that, if the defendants 
had thought of the duty which is alleged against 
them, they must have seen that if they acted neg- 
ligently there must be injury to the plaintiff’s 
property. The case, therefore, although [do not 
say it is far from the line, is wanting in an allega- 
tion of fact to my mind to bring it within the line. 
Then it is said that the case of Dickson v. Reuter’s 
Telegraph Company, 35 L. T. Rep. N.S. 842; 2 
C. P. D. 62, aff. in Court of Appeal,37 L. T. K. N, 
8. 370; 3 C. P. D. 1, shows that in this case there 
was no duty. To my mind it shows nothing of the 
kind. In Dickson v. Reuter’s Telegraph Com- 
pany there was no duty alleged. That is 
all it shows. It was a perfectly clear case. 
How anybody could suppose that a telegraph 
company (if they thought at all about the misde- 
livery of telegrams) were bound to come to the 





conclusion that, whatever telegram they misre- 
ported there must be an injury to the person to 
whom it was misreported, is perfectly idle. Then 
we come to the case of George v. Skivington, 21 
L. T. Rep. N.S. 495, L. R. 5 Ex. 1, 1am prepared 
to say that,in my opinion, George v. Skivington 
was rightly decided. It appears to meto come 
distinctly within the rule whichI have laid down. 
The negligence there charged was this—deliver- 
ing, for the use of a female a hair-wash made up 
of deleterious compounds, which deleterious com- 
pounds, it was assumed, must injure herif she 
useditin that form. Therefore,if the chemist 
had thought like a reasonable man at all, he could 
not have helped coming to the conclusion, “If I 
am carelessir delivering a compound which I 
profess to deliver for a hair-wash, and if I am so 
careless that I deliver some deleterious stuff—al- 
though it is possible it may not do harm, although 
itis possible that it may not be used (as, for in- 
stance, although it is possible that when the lady 
takes it in her hands she will drop the bottle or 
spill it, and so will not use it’’)—yet, if he thought 
at all, he must come to the conclusion that, ‘‘in all 


probability, if she buysit for this purpose, she ~ 


will use it; anditis impossible to suppose she 
could examine whether it is a deleterious com- 
pound or not, because that would require an an- 
alytical chemist;’’ and therefore, if he thought at 
all, he must have seen that if he was careless to 
the extent charged against him,in all proba- 
bility there must be injury. Tomy mind the 
case was rightly decided. Then we come to 
the case of Parry v. Smith, 41 L.,T. Rep. N. 
S. 94, 4 C. P. Div,. 325, and there the 
negligence charged is this — so negligently 
leaving gas in a cellar that, when a person 
goes into the cellar he will find the cellar full of 
escaped gas, and will be blown up. Now, it must 
be obvious, I think, to anybody, that, if the per- 
son who is charged with negligence had thought 
at all, he must have come to the conclusion—it is 
inevitable—that, if he was careless to the extent 
charged against him—that is, if he did not take 
reasonable care to prevent the escape of the gas 
into the cellar so as to fill it, he was bound to as- 
sume that some one would, sooner or later, go in- 
to that cellar while it was charged with gas; and 
that, if he did, it was next to impossible but that 
he would be blown up. Therefore, it is a case 
precisely, to my mind, en all-fours with what I 
consider to be the facts stated in George v. Skiv- 
ington. I consider George v. Skivington, and 
Parry v. Smith, both rightly decided upon the 
right rule. But what I have to say about this case 
is, that there is so great a defect in the statement 
of facts as not to bring the case within that rule; 
and therefore, in my opinion, this statemeat of 
claim cannot besupported. But let it not be sup- 
posed that I at all agree with the stringency of 
the rule laid down by Cave, J., or that I can 
bring my mind to agree that there must have been 
‘*a breach of some contract, or that the defendant 
must have oeen guilty of some fraud or reckless 
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misrepresentation.’’ It seems to me that there 
may be a duty, and a breach of duty, and a cause 
of action which falls short of uny one of those 
three propositions; if any one of those three prop- 
ositions is true, there is a cause of action; 
but there is a cause of action for neglect of 
duty, larger and wider than any one of the 
three. 

Fry, L. J.—I entirely agree. It appears to me 
that the plaintiff’s case may be put inthe most 
favorable manner to him by looking at it from two 
points of view: first, as an action for negligence, 
and, secondly, as an action for misrepresentation ; 
the negligence alleged being negligence in deliv- 
ering wrongly and improperly certain casks, and 
the misrepresentation being in alleging or repre- 
senting that those casks were the casks of Crosse 
and Blackwell. Now, first, with 1egard to the 
negligence, it is plain that in this case the right to 
sue on the ground of negligence cannot arise from 
contract, because there is no contract between 
the plaintiff and the defendants on this point. The 
action, therefore, must be rested upon duty; and 
the inquiry is, whether the defendants owe any 
duty to the plaintiff. It appears to me that one may 
lay down with some safety that, where a man 
without contract does something to another man, 
and the first man knows thatif he doesthe act 
negligently that negligence will in alt probability 
produce injury tothe person or property of the 
second man, there the first man owes the seconda 
duty to do the act without negligence. [am doubt- 
ful whether one could carry duty further in cases 
in which there is no contract; at any rate, it ap- 
pears tome that that proposition is the one 
which is to be considered in the present case. 
Now, it appears to me that the statement of claim 
is defective in not showing that the defendants 
knew that if they did the act of delivering casks 
with negligence, they would in all probability 
produce injury to the property of the plaintiff. 
ITinquire how the case stands upon the ground 
of misrepresentation, namely, the misrepresen- 
tation that these casks were Crosse and Black- 
well’s casks. The law, I take it, stands in this 
way: a mere innocent misrepresentation will not 
give a cause of action, unless it be made with the 
intention of being acted uponin a particular way, 
and being so acted upon leads toinjury. Now, in 
the present case, it appears to me that the state- 
ment of claim is defective in not showing that it 
was known that the representation would be acted 
upon by the casks being used, as they were; the 
injury resulted, not from the user of the casks, 
but from the user of the casks in the condition in 
which they were when they were delivered; and 
I fail to see any allegation sufficient to make it 
clear that the representation was made with the 
intention of being acted upon by using the casks 
in the condition in which they were at the time 
of delivery. The case does not appear to me 
to be very far from the border line; but it ap- 
pears to me that upon the allegations in the 





present statement of claim, there is no ground 
of action. 
Judgment affirmed. 


NoTE—See Southern Express Co. v. Van Meeter, 11 
Cent. L. J. 75. 


NEGLIGENCE — RAILROAD — LIABILITY 
FOR DEFECTIVE FENCES—CORPORATE 
LIMITS OF TOWN ORCITY—PRIMA FACIE 
CASE. 








WYMORE v. HANNIBAL, ETC. R. CO. 





Supreme Court of Missouri, Nov., 1883. 


1. Though a railroad company is not bound to main- 
tain fences within the corporate limits of a town or 
city, where the same is laid off into blocks and lots 
with streets and alleys, yet where it is not so laid off, 
its obligation to fence is the same as itis outside of the 
corporate limits. 

2. Inasuit by one whose stock has been killed or 
injured on the railroad track, proof of the injury and 
that the road was not fenced at the piace it occurred, 
makes a prima facie case against the company, and 
the plainiiff is not bound to prove negligence in run- 
ning the train. 


HEnrRY, J., delivered the opinion of the court: 

This is ‘a suit commenced before a justice of the 
peace, in Clay County, to recover damages for the 
value of a cow killed by the defendant’s engine 
and cars. Plaintiff had judgment from which de- 
fendant appealed to the circuit court, in which 
plaintiff again had judgment, and defendant has 
appealed to this court. 

The statement alleges that the cow strayed upon 
the track of defendant’s road, at a point within the 
limits of the city of Liberty. It does not allege 
that she was negligently or carelessly killed, but 
relies upon the fact, that the place where the cow 
was killed was in a part of said city, which was 
not at the time the killing occurred, intersected 
by streets, lanes, avenues, or alleys, and that the 
company had failed to erect fences along the sides 
of the road through that part of the city. The evi- 
dence tended to prove, and, in fact, did prove, 
that the cow was killed on a tract of land made up 
of two mill tracts, each including about two acres. 
That said tracts are within the corporate limits of 
the city of Liberty, but are not designated on any 
plat or block or lots, nor are part or parts of any 
addition to the said city, although since 1851, in- 
cluded within the corporate limits. Nor have they 
ever been intersected by streets or alieys, in any 
direction. Defendant’s road could be fenced be- 
tween the west line of the public road leading 
from Liberty landing and bounding the mill tract 
on the east, and the eastern extremity of its bride 
over thesame branch, without interfering with 
any street, lane, avenue or alley. It was observed 
by Bliss, J.. who delivered the opinion of the 
court in Loyd v. Pacific R. Co., 44 Mo., 200, that 
‘this court has uniformly held that railroad com- 
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panies are under no obligation to fence their track 
where it crosses the plat of a town or city,” citing 
Meyer v. Railroad, 35 Mo. 353; Iba v. Railroad, 
45 Mo. 469; Wier v. Railroad, 48 Mo. 568. In El- 
lis v. Pacific Railroad, 48 Mo. 232,the same 
learned judge, speaking for the _ court, 
observes that the statute makes no exception 
in regard to towns, but, only an implied one on 
the crossing of a public highway; again, ordinar- 
ily a railroad track cannot run any considerable 
distance within a town, without being crossed 
by some street, actually opened or merely estab- 
lished. In that case the fencing cannot be requis- 
ite for it would shut up a street actuslly in use, 
or one that has been laid out and dedica.ed and 
may soon be opened, but when the corpora- 
tion lines embrace portions of an adjacent coun- 
try not actually laid out as a town or so laid out 
that no streets cross the railroad, the reason for 
the exception does not apply, and, the obligation 
tofence is as imperative as out side the cor- 
poration limits. This court on the question en- 
volved here, it must be admitted, has not pursued 
avery straight path. In Wierv. Railroad Co. 48 
Mo. 558, which seems to have been overlooked, 
by Judge Bliss in Ellisv. The Railroad reported 
in the same volume, it was expressly held on the 
authority of prior decisions of this court that no 
inference of negligence arises in the absence of 
proof from the fact that animals are injured up- 
onan urfenced railroad track withia the limits 
of incorporated towns and cities. Wallace v. 
St. L. ete. R. Co. 74 Mo. 594 is the latest 
decision of this court on the subject and it was 
there distinctly declared ‘that the injuries oc- 
curing as they did, within tke corporate limits 
of the city it devolved on plaintiff, in order that 
he might recover, to show the actual negligence 
of the railroad caused such injuries. In Edmond 
v. Hannibal etc. R. Co. 66 Mo. 569 the 
question was very thoroughly considered and the 
opinion of the court, delivered by Hough, J., 
I think very acurately, states the law on the sub- 
ject, and it is a matter of regret that it was over- 
lookedin the case of Wallace v. etc. R. Co. 
supra. The Sth section of the damage act does 
not require Railroad companies to fence any 
where. It imposes no obligation upon them 
whatever, in a suit for damages by one whose 
stock is killed orinjuredon the track, where it 
is not fenced,it relieves him of the burden of prov- 
ing negligence in the company in running the 
train. The fact of injury and that the road was 
not fenced where in occured, make a prima facia 
case against the company under that section, 
wherever the company may lawfully fence that 
section applies. The same construction was 
placed on this section in Stark v. Railroad Co. 
58 Mo. 45. The case supposed of country adja- 
cent te a town embraced by the corporation lines 
but having no _ streets crossing the track 
or in the case at bar where a track of four acres of 
land is within the corporation limits, but not laid 
out into blocks and lots and having no streets 





or alleys crossing it, the company might, because 
it would not incommode the public lawfully 
erect fences along the sides of its road and there- 
fore section 5, of the damage act is applicable to 
a case of stock killed, or injured by a train of de- 
fendant’s cars at that point. Such was the sense 
of the law embodied in the declaration of law 
given by the court and the judgment is affirmed. 
A,l concur. 


NoTE.—See Wallace v. St. Louis ete. R. Co. S.C. 
Mo. 14Cent. L. J. 313 (Ed. CENT. L. J.) 
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1. ACTION—NEGOTIABLE PAPER—PROMISE TO PAY 

**WHEN COLLECTED.”’ 

A purchaser of a note who promises to pay the ven- 
dor, a stipulated sum, which is a part of the 
price, ‘‘when the note is collected,’’ and sells 
the note long before its maturity, and receives its 
face value, indorsing it ‘*without recourse, ’’ be- 
comes immediately liable forthe saidsum. Lo- 
ren v. Hilihouse, 8. C. Ohio Com. Nov. 20, 1883. 


2. ADMIRALTY — LIMITED LIABILITY ACT—EFFECT 
OF FILING PETITION THEREUNDER — SUIT IN 
STATE COURT. 

1. The filing of a petition in the Federal Court, un- 
der the Limited Liability Act, abates all proceed- 
ings against the owners of the ship, whether 
pending in the same or ina State court. 2. Both 
the Ist and 3d sections of the act (of 1851) relate 
to fires, occurring on board the vessel. Providence 
etc. Co. v. Hill Mfg. Co., U.8.8S. C., Dee. 17, 
1883. 


8. ARMY OFFICERS—RIGHT OF PRESIDENT TO RE- 

MOVE THEM. 

The president has the power to supersede or 
remove an officer of the army by appointing 
another in his place, by and with the advice 
and consent of the Senate, notwithstanding 
the provision in section 1,229, of the Re- 
vised Statutes, that ‘‘no officer in the military 
or naval service shall, in time of peace, be dis- 
missed from service, except upon and in pursu- 
ance of the sentenee of a court-martial to that 
effect, or in commutation thereof.’’ Keyes v. 
United States, U.8.8.C., Nov. 25, 1883, 29 Int. 
Rev. Rec.. 402. 
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4, CHARITABLE TRUSTS—SCIENCE AND ART. 
Endowments for the encouragement of art and 
science, without reference to the poor, are chari- 
ties within the statute of 43d Eliz. Mannix v. 
Purcel, 8. C. Ohio, Oct. 30, 1883. 


5. COPYRIGHT—‘‘AUTHORS’’—PHOTOGRAPH MADE 

BY EMPLOYEE. 

A photographer, who employs a large number of 
assistants, is not the ‘‘author’’ of a photograph 
made by one of his assistants, within the copy- 
right act. Nottage v. Jackson, Eng. Ct. App., 
Aug. 2, 1883; 32 W. R.. 106. 


6. CONSTITUTIONAL LAW—IMPAIRMENT OF OBLIGA- 
TION OF CONTRACTS—GRANT OF TAX EXEMPTION 
—ASSIGNABILITY. 

A grant of exemption from taxation to a railroad 
corporation is not assignable, and evenif assign- 
able, did not pass to the successor of such railroad 
corporation by the conveyance of the road, and, 
therefore, an act levying taxes upon such succes- 
sor is not unconstitutional as impairing the obli- 
gation of acontract. L. & N. R. Co. v. Palmer, 
U. 8.8. C., Nov. 19, 1883; 3 L. C. Rep., 193. 


- 7. CONSTITUTIONAL LAW—IMPAIRMENT OF OBLIGA- 
TION OF CONTRACTS—JUDGMENT UPON A TORT— 
RESTRICTION OF POWERS OF TAXATION—FOUR- 
TEENTH AMENDMENT. 

1. A statute of a State so restricting the taxing 
power of a municipal corporation as to disenable 
it to satisfy a judgment previously recovered 
against it upon a statutory liability for injuries 
sustained from unlawful violence within its bor- 
ders, is not by reason of that result unconstitu- 

nal. 2. Such a statute does not impair the ob- 
ligation of contracts, for the liability arises from 
atort; and judgment, though by a legal fiction 
enforceable in an action ex contractu, is not a con- 
fract within the sense of the Constitution. 3. 
Nor does such a statute deprive any one of prop- 
erty against the Fourteenth Amendment, for 
while a judgment remains outstanding the prop- 
erty in it can not be said to be gone, even though 
its collection be rendered impossible. 4. The 
property ina jndgment founded upon a purely 
statutory liability, unlike that in a judgment 
based upon absolute rights, is qualified and sub- 
ject to legislative modification or abridgment. 
Louisiana v. New Orleans, U. 8S. S.C., Nov. 19, 
1883; 3S. C. Rep., 211. 
8. CONSTITUTIONAL LAW — TRIAL BY JURY — DI- 

VORCE CASES. 

A provision in a constitution which declares that the 
right of trial by jury shall be secured to all and 
remain inviolate, applies only to cases tried at 
common law by jury, not to divorce cases. Cas- 
sidy v. Sullivan, 8. C. Cal., Oct. 30, 1883; 12 Pac. 
Cc. L. J., 278. 


9. CONTRACT—DURATION OF PROMISE—REASONA- 

BLE TIME. 

Where sight drafts were purchased under an agree- 
ment that if not used for a specified purpose they 
could be returned to the bank drawing the same, 
and credit given, the drafts being drawn-in April, 
the drawee being solvent until July of that year, 
but no presentment was made at any time, nor 
any offer to return the drafts to the bank, until 
the succeeding December: Held, that, as the 
drafts had neither been presented nor returned to 
the bankin a reasonable time, the holder must 
bear the loss. Collingwood v. Bank, 8S. C. Neb., 
Nov. 15, 1883; 17 N. W. Rep., 359. 





10. CONTRACT—EQUITABLE CONSIDERATION—EX- 
TENSION TO PRINCIPAL—NEW PROMISE BY SURE- 
TY. 

If, after time has been given to the principal by the 
creditor, the surety, with full knowledge of all the 
facts, promises to pay the note if the principal 
does not, he is liable without any new considera- 
tion forthe promise. Bramble v. Ward, 8. C. 
Obio, Oct. 30, 1883. 


11. CONTRACT—RAILROAD TICKETS—RIGHT TO STOP 
OVER. 
In the absence of any agreement, or of a rule or reg- 
ulation to the contrary, the obligation created by 
a sale of the ticket is for one continuous passage, 
and if the passenger voluntarily leaves the train at 
an intermediate station while the carrier is engag- 
ed in the performance of its contract, he thereby 
releases it from further performance, and has no 
right to demand such performance on another 
train, orat another time. Hutter v. Railroad Co., 
S. C. Ohio, Nov. 6, 1883; 4 Ohio L. J. 407. 


12. CONTRACT—STATUTE OF FRAUDS. 

Where A promises to deliver bank stock and prom- 
issory notes, in consideration for a deed of land to 
be conveyed by B, and B promises to convey the 
land to A, nefther promise being reduced to writ- 
ing, the whole transaction is within the statute of 
frauds, and B can not enforce A’s promise, al- 
though he is himself ready to comply with his own 
contract. Becker v. Mason, 8S. C. Kansas, Nov. 20, 
1883. 


18. CORPORATION — ULTRA VIRES—CO-OPERATIVE 
LIFE INSURANCE. 

A lodge incorporated in one State can not appropri- 
ate any part of the money received from assess- 
ments, to the relief of beneficiaries of other lodges 
of the same general order, in other States. Grand 
Lodge, etc. v. Stepp, 8. C. Pa. Nov. 12, 1883; 14 
Pitts.L. J. 164. 


14. CRIMINAL LAW—DISQUALIFICATION OF JUROR— 

WAIVER OF OBJECTION—PLEADING. 

1. The objection that a grand jury isimproperly se- 
lected where persons are excluded therefrom un- 
der the Rev. Stat., sec. 820, which disqualifies a 
person as a juror who voluntarily took part in the 
rebellion, is waived by pleading not guilty to the 
indictment. 2. The proper mode of taking objec- 
tion to the personnel of a grand jury, whew the 
matter does not appear on record, is by plea in 
abatement. U.S. v. Gale, U.s.S. C. 28 Alb. L. 
J. 413. 


15. DAMAGES— KEMOTE DAMAGES. 

A theatrical manager, who took passage with his 
troupe on the defendant’s train, for the purpose 
of filling an engagement, for which he had sold 
tickets. and who was delayed bya collision of 
trains, so that he was compelled to refund all the 
money derived from the sale of tickets, can not re- 
cover the amount of such receipts, in an action 
against the company, for breach of contract: a@ for- 
tiori, without proving that the railroad company 
had notice of his purpose. Georgia R. Co.v. Hay- 
den, 8S. C. Ga. Dec. 4, 1883. 


16. DECEIT—FALSE REPRESENTATIONS IN SALE OF 

LAND—GOOD FAITH OF VENDOR. 

Where a person by means of false representation of 
facts materially affecting the identity and value of 
certain real estate, induces another to enter into a 
contract for the purchase thereof, upon the faith 
of such representations, and upon which he was 
justified in relying, the purchaser may, in an ac- 
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tion brought by the vendor for the purchase price, 
recoup the damages which he ‘has sustained by 
reason of such false representations, although the 
vendor believed them to be true when made. and 
had good reason for so believing. Mulvey v. King, 
8. C. Obio, 11 Ohio L. Bull. 398. 


17. DivoRCE—ADULTERY—BIGAMY. 

Where a husband, believing that his wife had died, 
married again, but subsequently discovered that 
she was alive and had committed adultery, held, 
that, notwithstanding the bigamy, the husband 
was entitled to a divorce. Freegard v. Freegard, 
Eng, H. Ct., Ch. D.iv., June 6, 1883; 32 W. 
Rep., 95. 


18. EASEMENT—COVENANT BY GRANTEE IN DEED- 

POLL. 

1. A deed not executed by the grantee but accepted 
by him, containing a grant of an easement in lands 
of the grantee, such lands not being passed to him 
by the conveyance, is not to be regarded with re- 
spect to the grant of such easement as the deed of 
the grantee. 2. When a deed conveying a strip of 
land, reserves an unobstructed easement of light, 
for the adjoining premises, this creates a servitude 
only inthe strip conveyed. Cooper v. Louanstein, 
N. Y. Ct. App., 22 Am. L. Reg.. 788. 


19. EQUITY—BILL TO SET ASIDE JUDGMENT. 

A judgment of the circuit ceurt cannot be set aside 
in equity, upon the ground that the plaintiff at law 
falsely and fraudulently alleged that the parties 
were citizens of different States, unless he further 
shows that he was ignorant ofit before the judg- 
ment. Cragin v. Lowell, U. 8. 8. C. Nov. 12, 
1883; 3S. C. Rep., 182. 


20. EQuiITY—INJUNCTION—INTERNAL REVENUE— 
ILLEGAL ASSESSMENT. 
A bill in equity will not lie to enjoin a collector of 
internal revenue from collecting a tax assessed by 
the commissioner of internal revenue against a 
manufacturer of tobacco, although the tax is al- 
leged in the bill to have been illegally assessed. 
Snyder v. Marks, U. 8.8. C. Nov. 12, 1883; 3S. C. 
Rep., 157. r 


21. EVIDENCE—CONVERSATIONS WITH DECEASED— 

PARTY TO THE RECORD. 

Where a bank after obtaining judgment againsta 
debtor, who has since died, makes an execution 
attachment upon railroad shares formerly belong- 
ing to the debtor, but stending in the name of and 
claimed by a third person, who, in the trial of the 
issue cf title to such shares, is allowed to testify in 
regard to conversations held with said deceased 
debtor, such evidence, although the administrator 
and raiiroad are joined as defendants, is not in- 
competent under sec. 858 of Revised Statutes. 
Bank v. Jacohas, U. 8.8. C. Nov. 19, 1883. 


22. EVIDENCE—MARKET VALUE. 

In a dispute as tothe price agreed to be paid for 
goods, the defendant can not introduce evidence 
of their market value to sustain his defense. Al- 
brid v. Cook, 8. C. Conn., 11 Md. L. Ree., 15. 


23. EVIDENCE—MARRIAGE—CURTESY. 

To recover curtesy in his wife’s lands, the surviving 
husband need not produce record evidence of his 
marriage, nor any one who witnessed the cere- 
mony; proof of cohabitation and of general re- 
cognition and reputation as man and wife is suf- 
ficient. Bonner v. Briggs, S. CU. Ohio, Nov. 13, 
1883; 4 Ohio L. J., 506. 





24. FaLsE IMPRISONMENT— ARREST OF WRONG 
PERSON—MISREPRESENTATION—RELEASE — MEaA- 
SURE OF DAMAGES. 

1. Where the wrong person is arrested, the mistake 
being caused by his own misrepresentations, and 
he afterwards denies his identity with the person 
named in the writ or warrant, he is entitled to his 
liberty, bit the officer is allowed a reasonable 
time to ascertain which of his statements is cor- 
rect. 2. Where there is no malice the measure of 
damages is the value of the time lost, the inter- 
ruption of business, and the bodily and mental 
suffering which the act occasioned. Hays v. 
Creary, S. C. Tex., Tyler Term, 1883. 


25. FEDERAL COURTS — JURISDICTION — CRIMINAL 

Law—CRIMES COMMITTED BY INDIANS. 

1. The district courts of the United States have no 
jurisdiction over crimes committed in the Indian 
country by one Indian upon another. 2. Section 
2146 Rev. Stats. has not been repealed. Crow 
Dog’s Case, U. 8.8. C., Dee. 17, 1883. 


26. HOMICIDE — MURDER— MEDIATE AND IMMEDI- 

ATE CAUSE OF DEATH. 

Where a wound is the mediate cause of death, itis 
no defense to an indictment for murder that the 
immediate cause was erysipelas, which set in in 
consequence of the wound. Denman v. State 
8. C. Neb., Nov. 13, 1883; 17 N. W. Rep., 347. 


27. INFANCY — COVERTURE — DISAFFIRMANCE OF 
DEED—LIMITATIONS—DOWER. 

1. Aninfant married woman may disaffirm her re- 
lease of dower in the lands of her husband within 
a reasonable time after she become discovert. She 
may disaffirm such release after attaining her ma- 
jority,but her rightto dosois not prejudiced by the 
delay till after the termination of her coverture. 2. 
Such disaffirmance may be made at any time with- 
in the period provided by the statute of limita- 
tions. 3. The fact that full value was paid to her 
husband for the land, and that with the purchase 
money other lands were bought, in which she re- 
ceived her dower, does not bar her right to dis- 
affirm, and to recover dower. 4. It is not neces- 
sary for her to return the purchase-money, in 
order to disaffirm her release. Richardson v. 
Pate, 8. UC. Ind., Nov. 27, 1883. 

28. INJUNCTION—VIOLATION OF RESTRICTIVE COV- 
ENANTS—CHANGE IN NATURE OF PROPERTY— 
SPECIAL DAMAGE. 

Where mutual restrictive covenants were entered 
into by the purchasers of several plots of land for 
the purpose of preserving the ‘‘residental’’ char- 
acter of the property, and in course of time the 
general character of the property had become 
changed, the court refused, at the instance of the 
owner of one of the houses, who could not show 
any special damage, to restrain the user of other 
parts of the property in a manner contrary to the 
original covenants. Sayers v. Collin, Eng. H. 
Ct., Ch. Div., June 19, 1883, 47 J. P., 741. 


29. INTEREST UPON INTEREST—RATE—STATUTORY. 
The semi-annual interest bears interest at six per 
cent. per annum from the day it became due until 
paid, but forms no part of the interest stipulated 
for ‘*‘upon the amount of such note.’’ Cook v. 
Cookright, 8S. C. Ohio Com., Nov. 6, 1883; 4 Ohio 

L. J., 558. 


80. LIEN—SUBSTITUTION OF MORTGAGES — JUDG- 
MENT. 
When a mortgagee, upon the sale of the mortgaged 
premises by the mortgagor, discharges his mort- 
gage, and, as a part of the same transaction, and 
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o* the purchase-price, he receives a new mort- 
gage from the purchaser, the lien is not affected 
by a prior judgment against the mortgagor. Ward 
v. Austin, 8. C. Ohio, Oct. 30, 1883. 


81. MASTER AND SERVANT— DANGEROUS MACHINERY 
—NOTICE TO EMPLOYER. 

The duty of a master to give notice to his servant of 
risks and perils to which the latter will be ex- 
posed in the course of his employment, when such 
duty exists, is an absolute one. I: is not per- 
formed when the master takes reasonable and 
proper pains to give such notice. The master is 
responsible in case the servant suffers through a 
want of receiving proper notice. Wheeler v. Ma- 
son Mf’q Co., 8. J. C. Mass.; 11 Rep., 720. 


32. MASTER AND SERVANT—SERVANT’S KNOWLEDGE 

OF DANGERS. 

If a servant, who has knowledge of defects in the in- 
strumentalities furnished for his use, and of the 
risks to which they expose him, gives notice 
thereof to his employer, who thereupon promises 
that they shall be remedied, the servant may re- 
cover for an injury caused thereby, at least when 
the master requests him to continue in the ser- 
vice. and the injury occurs before the expiration 
of the time within which the defects were prom- 
ised to be remedied, and where the instrumental- 
ity, although defective, was not so imminently 
and immediately dangerous that a man of ordin- 
ary prudence would have refused longer to use it. 
His subsequent use of the defective instrumental- 
ity, under such circumstances, could not neces- 
sarily, oras a matter of law, make the servant 
guilty of contributory negligence. Greene v. M. 

- & St. L. R. Co., 8. C. Minn. Nov. 24, 1883; 17 N. 
W. Rep., 374. 


33. NEGLIGENCE—LIABILITY OF THIRD PERSONS 

TO EMPLOYEES. 

H, a workman employed by a contractor to paint a 
ship, was injured by a defective rope in the stag- 
ing erected round the ship by P, the dock owner, 
and allowed to be used by the contractor. H was 
not employed by P, but P contracted with the 
shipowner tosupply the stage. Hela, that H was 
entitled to sue P, there being a duty imposed by 
law to provide a reasonably safe stage for the 
workmen employed. Heaven v. Pender, Eng. Ct. 
App. 47 J. P., 709. 


84. NEGOTIABLE PAPER — BONA FIDE HOLDER — 
COLLATERAL SECURITY FOR PRE-EXISTING DEBT. 
The transfer of a negotiable note as a collateral se- 

curity for a pre-existing debt is in due course of 
trade and for a valuable consideration. Kaufmann 
v. Rabey, 8. C. Tex., Tyler Term, 1883. 


35. NEGOTIABLE PaPER—NOTE SECURED BY MORT- 

GAGE—INDORSEMENT CARRIES SECURITY. 

The indorsement of a promissory note carries with 
it the mortgage by which it is secured. Kuhns 
v. Banks, 8. C. Neb., Nov. 14, 1883,17 N. W.Rep., 
356. 

36. PLEDGE—LIABILITIES OF PLEDGEE. 

A pledgee of stock of corporation, who merely ac- 
cepted as collateral security, taking no further 
steps in regard thereto, does not thereby assume 
the statutory responsibility of stockholders. Bank 
v. Sibley, 8. C. Ga., November, 1883. 

87. PRACTICE--INSTRUCTIONS TO JURY—INTER- 

ESTED WITNESS. 

A court has no right to charge the jury that because 
a witness is interested, his testimony is entitled 
to less credibility. Dodd v. Moore, S. C. Ind., 
Nov. 26, 1883. 





88. PROBATE LAW—CONTEST OF WILL—RIGHT OF 

EXECUTOR TO CosTs. 

An executor who acts in good faith in attempting to 
probate a will appointing him, is entitled to his 
costs, to be paid out of the estate, including a rea- 
sonable attorney’s fee and incidental expenses. 
Phillips v. Phillips, Ky. Ct. App., Nov. 20, 1883. 


39. SPECIFIC PERFORMANCE—PROMISE TO EXECUTE 

A MORTGAGE. 

An agreement to execute a mortgage to secure a loan 
will be specifically enforced by equity. Irvine v. 
Armstrong, 8 C. Minn., Nov. 15, 1883; 17 N. W. 
Rep., 343. 


40. SPECIFIC PERFORMANCE—VOLUNTARY AGREE- 

MENT—IMPROVEMENTS BY PROMISEE. 

Though aspecific performance will not be decreed 
on a@ mere voluntary agreement or gratuitous 
promise, yet if posa.ssion be given under such 
agreement or gift, upon a meritorious considera- 
tion, such as blood or close relationship by affin- 
ity, and valuable improvements be made on the 
land by reason of faith in that promise or agree- 
ment, the performance thereof will be decreed; 
and slight improvements, if of a valuable and 
permanent character, will suffice. Hughes »v. 
Hughes, 8S. C. Ga. Dec. 4, 1883. 


41. STATUTE OF FRAUDS — MORTGAGE — PAROL 
AGREEMENT TO ALLOW REDEMPTION AFTER 
FORECLOSURE. 

A parol agreement to allow a mortgagee to 
redeem within a reasonabletime after foreclosure 
is binding and will be enforced. Union Ins. 
Co. v. White, S. C. Ill. 12 Ins. L. J. 908. 


42. STATUTE OF FRAUDS—PROMISE TO PAY THE 

DEBT OF ANOTHER. 

Where a wife purchases a store on her own credit, 
and upon the creditor signifying his intention, at 
the wife’s request, to take it back for non-pay- 
ment, her husband promised that, if he would 
leave it, he would pay the debt, such agreement is 
not one to pay the debt of another,within the Stat- 
ute of Frauds. Palmer v. Nicherly, 8. C. Neb., 
Nov. 15, 1883; 17 N. W. Rep., 364. 


43. SURETY—GUARDIAN’S BOND—RESULTING TRUST 

—SUBROGATION. 

When a surety on the bond of a guardian, who had 
appropriated a portion of the money of his ward 
in the purchase of property for himself, has been 
compelled to indemnify the ward for such misap- 
plication, he has the right to be subrogated to the 
resulting trust, which the ward bad in such 
property, and to have the same sold to reimburse 
himself. Rice v. Rice, 8. C. Ill., Nov. 20, 1883; 
Reporter’s Head Notes. 


44, TAXATION—‘‘EXPRESS BUSINESS.’’ 

One who carries goods solely on call and at special 
request, and does not run regular trips over reg- 
ular routes, does nut do an ‘‘express business,’’ 
under section 104 of the act of June 30, 1864, c. 173. 
Retzer v. Wood, U.S. 8.C., Nov. 12, 1888; 29 Int. 
Rev. Rec., 394. 


45. TELEGRAPH COMPANIES — NEGLIGENCE—FAIL- 
URE TO DELIVER MESSAGE—MEASURE OF Dam- 
AGES—PLEADING. 

1. Ina suit against a telegraph company, for failure 
to deliver a message ordering beer, the measure 
of damages is the difference between what the 
beer ordered would cost, and what the beer cost 
as purchased. 2. It was not necessary, in the 
declaration, to declare the particular agent or 
employee whose omission is complainedof. West 
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ern Union Tel. Co. v. Pells, 8. C. Texas, Tyler 
Term, 1883. 


46. TRUST—PRECATORY TRUST. 

A devise to A “in full trust that she will do what is 
right as to the disposal thereof between my chil- 
dren, eitherin her lifetime or by will after her de- 
cease,” does not createa precatory trust. In re 
Adams, Eng. H. Ct., Ch. Div., July 7, 1883; 32 
W. R., 120. 


47. VENDOR’S LIEN—RESULTING TRUST—PAYMENT 

By CHECK. 

S held lands as trustee for O, and having a claim 
against O for advances and services, it was agreed 
that the land should be held as security therefor. 
O gave a check of a third person to Sin payment 
for his claim, whereupon he conveyed the land to 
O. The check proved worthless and was immedi- 
ately returned to the drawer. Held, that S had 
no vendor’s lien upon the land. O’Connorj v. 
Smith, 8. C. Ohio Com., Oct. 23, 1883; 4 Ohio L. 
J., 578. 








QUERIES AND ANSWERS. 





QUERIES. 

1. What is the meaning of “Kat exochen,” as used 
by Lube in his Equity Pleading (White’s ed.), p. 
220? Wm. P. S. 

2. A citizen of Ohio dies there in 1882, possessed of 
considerable estate, upon which administration is 
had, and the estate found to be insolvent. He was 
seised of lands in Arkansas. There are no debts due 
citizens of Arkansas, no personal property and no ad- 
ministration in that State. How can the Ohio admin- 
istrator subject the lands in Arkansas to the payment 
of the debts proved against the estate in Ohio. 

v.Y. 





8. A is charged, under aninformation, with an as- 
sault or battery, on or about the 20th October, A. D. 
1883; the other requisites are correctly alleged; the 
defendant pleads ‘‘not guilty’? and jury regularly 
drawn; the State, desiring to prove when the offense 
took place, asked the proper question; defenda t’s 
counsel objected, on the ground that ‘‘no time is al- 
leged in the information.’’ Is the objection valid? 
Cite authorities. R. H. F. 

Pensacola, Fla. 








RECENT LEGAL LITERATURE. 





SHAKESPEARE 4S A LAWYER. By Franklin 
i Heard. Boston, 1883: Little, Brown & 
0. 


Of what earthly benefit to the lawyer in 
his practice it may be to know whether 
even the great Shakespeare was a mem- 
ber of his profession or not, is some- 
thing we have been unable to imagine; but as 
a diversion there can be no doubt but that noth- 
ing could be with greater pleasure taken up than 
this interesting little book. . Its style is such that 
the most ordinary layman can thoroughly under- 
stand it, yet there,is‘’much information, which the 





lawyer may derive from it, and there is that lack 
of presumption about the author that the most en- 
lightened professional reader can not feel his in- 
telligence insulted by the simplicity with which 
everything is stated. It is devoted toa study of 
the works of Shakespeare evidently from a pre- 
judiced standpoint, i. e., with the assumption 
that Shakespeare was a lawyer and an attempt to 
prove it, but tha: does not mar its excellence. A 
great many extracts are furnished us which show 
that Shakespeare either was imbued by nature 
with a thorough knowledge of the law, or made a 
study of it. It would certainly have not been 
strange for a man of such remarkable genius, and 
of such a supereminent knowledge of human na- 
ture, and of all worldly things, as Shakespeare 
must have possessed, to have had a natural idea 
of the law and its terms, for law is but natural, 
after all. It is certainly flattering to the profes- 
sion that it had such an eminent representative, 
and it is more certainly good policy to encourage 
all attempts to maiatain such to be the fact. Mr. 
Heard has made.such a reputation for careful 
study and excellent writing, that it almost goes 
without saying that he furnishes only good and 
thorongh work. It is very handsomely printed 
and bound. Wecan not say that we have been 
better pleased with any book which has been read 
by us. 





GUERNSEY’Ss PENAL LAWS AGAINST SUICIDES. 
History of the Penal Laws Relating to it in 
their Legal, Social, Moral and Religious. As— 
pects in Ancient and Modern Times. By R. 8. 
Guernsey. of the New York Bar. Read before 
the New York Medico-Legal Society, Sept. 23, 
1875. Revised and Enlarged. New York, 1883: 
L. K. Strouse & Co. 


This little work is devoted to the history of sui- 
cide, dwelling upon its increase among the vari- 
ous nations, the sentiment of the people in the 
varioug eras, in its moral aspect; the opinions of 
great philosophers, statesmen and divines of every 
age; the abhorence which the Church has always 
shown for it, and the legislation which has been 
enacted to preventit. The latter portion of the 
book is devoted to the legal aspect of suieide at 
the present day, particularly with reference to 
wills and life insurance. It is very neatly printed. 
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NOTES 





——The Colorado State Bar Association will 
meet in the district court-room at Denver, on the 
12th inst., at 2 and 7:30 p.m. A lively programme 
is offered, and a good meeting may be expected. 


——Representative Broadhead has introduced 
in Congress a bill for the division of the Eight 
Circuit. 
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